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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
ROCKY MOUNTAIN ASBESTOS 
ABATEMENT, INC. Case No. 20010421-CA 
Petitioner/ Appellant 
v. 
UTAH AIR QUALITY BOARD 
Priority 14 
Respondent/ Appellee 
BRIEF OF RESPONDENT 
Appeal from a Decision of the 
Utah Air Quality Board 
STATEMENT OF JURISDICTION 
Rocky Mountain Asbestos Abatement, Inc. ("Petitioner" or "RMAA") filed its 
petition for review of the final order of the Department of Environmental Quality's Air 
Quality Board after a formal adjudicative proceeding. This Court has jurisdiction over 
the petition by virtue of Utah Code Ann. § 63-46b-16 (1997) and § 78-2a-3(2)(a) (1996 
&Supp. 2001). 
ISSUES PRESENTED/STANDARDS OF REVIEW 
1. Has the Petitioner, in challenging the findings of the Board, marshaled the 
supportive record evidence and shown that the findings are not supported by 
substantial evidence when viewed in light of the whole record? 
1 
Petitioner must marshal all of the evidence supporting the findings of the Board 
and then show that, despite all of the supporting facts, the findings are not supported by 
substantial evidence. Kennecott Corp. v. Utah State Tax Comm'n, 858 P.2d 1381, 
1385 (Utah 1993); Mountain Fuel Supply v. Public Service Comm'n, 861 P.2d 414, 
424-425 (Utah 1993). 
2. Did the Board correctly determine that a Division of Air Quality ("DAQ") 
inspector could perform a warrentless administrative search of property that presented 
an immediate environmental hazard to the public? 
An agency's application of the law to the facts may be reviewed by the court 
"with varying degrees of strictness, falling anywhere between a review for 'correctness' 
and a broad 'abuse of discretion' standard." Drake v. Industrial Comm'n, 939 P.2d 177, 
181-2 (Utah 1997). 
3. Was the Board correct in its determination that there was sufficient 
evidence to uphold 15 of the violations of the Air Conservation Act? 
"Substantial evidence is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." Smith v. Mity Lite, 939 P.2d 684, 686 
(Utah App.), cert, denied, 945 P.2d 1118 (table) (Utah 1972). 
DETERMINATIVE STATUTES, RULES AND PROVISIONS 
1. Utah Air Conservation Act, Utah Code Ann. §§ 19-2-101 to-127 (1998 
& Supp. 2001), attached hereto as Addendum A. 
2. Utah Code Ann. §19-2-107. 
3. Utah Code Ann. §19-2-102(6) & (11). 
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4. Utah Admin. Code R307-801-1 through -14, attached hereto as 
Addendum B. 
5. 40 CFR Part 61 Subpart M, National Emission Standard for Asbestos, 
Sec. 61.141 Definitions, attached hereto as Addendum C. 
6. Memorandum, Clarification of Asbestos NESHAP Requirements to 
Perform Point Counting, attached hereto as Addendum D. 
STATEMENT OF THE CASE 
A. Nature of the Case. 
This case arises under the Utah Air Conservation Act ("Act"), Utah Code Ann. 
sections 19-2-101 to -127 and Utah Admin. Code R307-801-1 through 14 (1998). Six 
Notices of Violation and Orders ("notice and order") were issued against the Petitioner 
between June 16, 1999 and February 10, 2000. The notices and orders pertained to 
asbestos removal projects conducted at seven separate sites. The notices and orders 
enumerated 20 separate violations of the Act. 
On October 18, 2000 and November 13, 2000 an administrative hearing was 
held before Air Quality Board appointed Presiding Officer John M. Veranth. The hearing 
was conducted in accordance with Utah Code Ann. § 63-46b-1 to -18, the 
Administrative Procedures Act. Both the Division of Air Quality and RMAA were 
represented by counsel. The Presiding Officer was advised by separate counsel. 
On January 23, 2001, the Presiding Officer issued a Rocky Mountain Asbestos 
Abatement, Inc. Hearing Recommendation. Administrative Record ("R") 407-16. The 
recommendation advised that 14 of the 20 violations be upheld and that 6 of the 
3 
violations be dismissed for lack of sufficient evidence. kL The Hearing 
Recommendation and a copy of the Administrative Record were supplied to the Board. 
On April 4, 2001, the Board met with counsel for all parties and the Presiding 
Officer. R 556. The Hearing Recommendation was discussed and the Board 
determined to adopt the recommendation with one change. R 571-72. The Board 
determined that there was sufficient evidence to uphold one of the violations that the 
Presiding Officer had suggested be dismissed, jd. With that one change, the Board 
unanimously adopted the Hearing Recommendation. R 570-78. On April 18, 2001, the 
Board issued its Finding of Fact, Conclusions of Law, and Ord,er upholding 15 of the 20 
violations. R. 580-84. The case before this Court is an appeal of that Order. 
B. Course of the Proceedings and Statement of Facts 
CUNNINGHAM RESIDENCE 
On April 23, 1999, DAQ received a complaint from Donald Cunningham, a 
homeowner who had hired Petitioner to remove asbestos from his home seven months 
earlier (October 2, 1998). R 138. Mr. Cunningham stated that considerable asbestos 
debris had remained in the home after the asbestos removal was supposedly 
completed.1 j d He also said that no encapsulant had been applied the ceiling. R 139. 
According to Mr. Cunningham, on October 13, 1998, a week after the removal was 
supposedly complete, he hired a consultant, Randy Spires of Intermountain 
Environment Consultants, Inc., to sample for asbestos, jd^ at 138. In a report to the 
1
 Debris means asbestos-containing material that has been dislodged and has 
fallen from its original substrate and position and is friable or regulated in its current 
condition. UAC R307-801-3. 
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homeowner, Mr. Spires stated that the sampling had confirmed that asbestos remained 
in the home.2 R 149-51. 
On April 30, 1999, a DAQ inspector visited the home. During the inspection she 
found Asbestos Containing Material ("ACM") in the space between some cabinets and 
the ceiling and a bookcase and the ceiling. R 139. The asbestos in the room was 
friable and had not been sealed with an encapsulating agent or locked down.3 Hearing 
Transcript ("HT") 50, 64-8, R 139, 431. She also found friable asbestos in two corners. 
k l Samples were taken and tests later showed that the samples contained 2-3% 
asbestos. R 152. 
REDWOOD ROAD APARTMENTS 
On May 13, 1999 a DAQ inspector visited an apartment complex located at 8281 
South Redwood Road, R 157-58. RMAA employees were present and in the process 
of asbestos cleanup throughout the facility. RMAA had removed the decontamination 
containment in the basement and on the first level of the complex. kL Despite the fact 
that this area was supposedly finished, a great deal of visible, friable asbestos debris 
2
 Ron Samford, owner and sole witness for RMAA seemed confused about Mr. 
Spires and claimed that he was the one who had had Mr. Spires look at the job and "he 
couldn't find a damn thing." HT 258. Mr. Samford later agreed that the homeowner 
hired Mr. Spires, then later, again claimed that he had called him. HT 375-77. 
3
 Friable Asbestos Containing Material means any asbestos-containing material 
that, when dry, can be crumbled, pulverized, or reduced to powder by hand pressure. 
UACR307-801-3. 
Encapsulant means a permanent coating applied to the surface of friable ACM 
for the purpose of preventing the release of asbestos fibers. The encapsulant creates a 
membrane over the surface or penetrates the material and binds its components 
together. ]<± 
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remained in the light fixtures and along the sides of the walls. HT 56-7, R 157, 170, 
Photos R 175-82. Two samples were taken and tests later showed that one sample 
contained 10% asbestos and the other sample contained 5% asbestos. R 170. 
On August 2, 1999, DAQ issued Notice of Violation and Order #9906006, 
against RMAA for violating Utah Admin. Code R307-801-7b(15) by leaving visible 
asbestos containing residue after allegedly completing the Cunningham residence and 
the Redwood Road apartment projects. R 132-37. DAQ sent the notice and order to 
RMAA by certified mail. R 173-74. Although RMAA did not respond or request a 
hearing in a timely fashion, RMAA requested a hearing in a letter dated September 17, 
1999. Therefore the notice and order was included in the administrative hearing held 
October 18 and November 13, 2000. The Board upheld both of these notices of 
violation. R 572. 
RED ROCK ELEMENTARY 
A DAQ inspector visited Red Rock Elementary School ("Red Rock") in Moab, 
Utah, where RMAA was scheduled to remove 275 linear ft. of asbestos containing pipe 
insulation. R 73. This was an Asbestos Hazard Emergence Response Act ("AHERA") 
project. See UAC R307-801-3. Petitioner had submitted a Notification of Demolition 
and Renovation ("Notification") stating that the area would be prepared on June 14, 
1999 and the asbestos removed on June 15, 1999. R 97-100. At 8:00 pm on June 14, 
1999 the DAQ inspector visited the area where the pipe insulation ACM removal was 
scheduled and found no evidence that RMAA was or had been there. teL, R 73. At 
8:00 am on June 15, 1999, the inspector again visited the school. HT 16. She spoke 
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with the school principal who said he had not seen any asbestos contractors. HT 17. 
She contacted the Local Education Authority ('LEA") designee for the district who told 
her that he was unaware whether the project had been started. HT 21, 32. The LEA 
representative also informed the inspector that he had not seen a design plan. HT 20. 
The inspector went back to the area where the asbestos removal was scheduled 
and found a partially collapsed decontaminate unit. HT 18-21. There was no water 
running to the decontamination unit; additionally, the decontamination unit was three 
stages rather than five stages, k i It did not appear to the inspector that the project 
had begun, k i She waited but no RMAA workers arrived and she returned to Satt 
Lake City. jd. The following day, June 16, 1999, she contacted Ron Samford, owner of 
RMAA. k i Mr. Samford told her that he was the supervisor of the project and had 
been assisted by two workers. HT 22-23. He told her that the abatement had begun at 
midnight on June 15,1999 and been finished by 1:00 am. k± He he told her the water 
to the unit had been removed, although water is required to be maintained until the 
project receives final clearance and the project had not received final clearance. k i He 
also stated that he had understood that a three-stage decontamination unit was 
adequate. Id. He later testified that he had erected a five-stage unit, but had torn it 
down prior to the inspector's arrival. R 130, HT 271-72. 
Further examination led the investigator to discover that the project had not been 
designed by an accredited and certified project director prior to asbestos removal and 
that Mr. Samford's asbestos supervisor certification had lapsed three days prior to the 
date of the asbestos removal. HT 23, 35. When he was informed of the lapse, Mr. 
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Samford asserted that Jim Pyle was actually the certified supervisor, but Pyle was not 
listed in the worker logs. HT 24-5, R 117-20. 
On July 16, 1999, DAQ issued Notice of Violation and Order number 9907008 
for three violations. R 68-71. On July 26, 1999, RMAA requested a hearing. After the 
hearing, the presiding officer recommended that one of the violations, failure to have 
the project designed by an accredited and certified project director be dismissed. R 
409. The Board did not adopt this recommendation and upheld all of the violations: 
that the project had not been designed by an accredited and certified project director, 
that no certified supervisor was present during the removal, and that RMAA had faiied 
to have an adequate worker decontamination unit. R 571, 580-84. 
MARKHAM RESIDENCE 
On July 30, 1999, DAQ received an anonymous complaint concerning asbestos 
removal at the residence of Steven Markham. HT 105. An inspector located the 
Notification for the residence in the DAQ files and discovered that the Notification, 
which was submitted by RMAA, had been rejected for failure to describe the scope of 
the project as required and several other omissions. HT 106-07, R 195. No corrected 
Notification had been submitted to DAQ. The DAQ inspector visited the site and found 
two RMAA workers in the process of asbestos removal. R 188. The workers were on 
their own with no certified supervisor. HT 122-24, Video 0:00 -0:40. One of them was 
outside the containment area and had what appeared to be asbestos debris in his hair. 
HT 106, R 188, Video 0:02:6. The inspector ascertained that the decontamination unit 
was three-stage rather than five-stage, there were no barriers to isolate contaminated 
and non-contaminated areas from each other, the water filter was not working, and 
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debris was present in the "clean" room and outside the work area. R 188-89. When 
the inspector left the contaminated room, he discovered that the shower in the 
decontamination unit had no water. HT 113-14 Video 0:39. The inspector sampled 
the debris and tests later showed that it contained 3% asbestos. R 197. 
On October 4, 1999, DAQ issued Notice of Violation and Order #9909012 
against RMAA for inadequate notification, failure to have a certified site supervisor, 
failure to have an adequate decontamination unit, failure to have barriers to isolate 
contaminated and non-contaminated areas, failure to filter water, and failure to 
adequately clean objects. R 183-87. DAQ sent the notice and order to RMAA by 
certified mail. RMAA responded by letter on October 18, 1999 stating that he had 
retained an attorney and would like to take the matter to court: therefore, the notice and 
order was included in the administrative hearing. The Board upheld all buf two of the 
violations, failure to filter water and failure to have isolation barriers. R 580-84 
AT&T 
On August 31, 1999, a DAQ inspector performed a routine inspection at a 
building owned by AT&T. R 207. An AT&T representative informed the inspector that 
RMAA had finished with asbestos removal the previous day. kL The inspector visited 
the area where the ACM had been removed and found ACM debris. He took two 
samples of the material. ] d The inspector also visited the loading dock area where he 
found and took samples of broken tile and asbestos debris. The samples were tested 
and tests showed that they contained 5-30% asbestos. R 218. 
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On December 20, 1999, DAQ issued Notice of Violation and Order #9912015 
against RMAA for failing to properly remove all of the ACM, failing to keep friable ACM 
adequately wet, and for dismantling isolation barriers with visible asbestos residue in 
the area. R 200-06. DAQ sent the notice and order to RMAA by certified mail. 
Although RMAA did not respond or request a hearing, the notice and order was 
included in the administrative hearing. The hearing officer found that the evidence was 
insufficient to establish the relationship between the improperly contained ACM debris 
and RMAA activities and advised that the violations should not be upheld. R 412-14. 
The Board dismissed these violations. R 582. 
EAGLES CLUB 
On January 27, 2000, a DAQ inspector, after receiving a complaint, visited a 
Eagles (FOE) social club to perform an asbestos inspection. R 228. According to an 
Eagles representative, RMAA had begun removal of ACM on January 18, 2000 and told 
him that they had completed the job on January 21, 2001. HT 179-80, 187,219. The 
inspector spoke with another Eagles representative who informed him that he had also 
been told by RMAA that the job was complete. HT 180, 188,219-22. It was almost a 
week since the removal was allegedly completed and the room was being used by 
patrons. HT 179-82, Video 051:19. The inspector discovered that RMAA had scraped 
asbestos containing texture ceiling material ("TCM") from the ceiling and two feet down 
the walls of a 75 foot by 50 foot lounge and bar. R 228, HT 179-82. RMAA had left a 
large amount of TCM on the ceiling and walls of the public room, id., Video 051:19. 
This material had not been locked down or encapsulated after the inadequate removal 
job. | d , R 184, 191. The inspector found that friable chunks of ACM containing TCM 
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remained on the ceiling and the walls. ]cL The inspector took six samples of the friable 
asbestos debris from different locations in the club. jd. The samples were tested and 
tests showed that they contained 10 and 20% asbestos. R 233. 
On March 10, 2000, DAQ issued Notice of Violation and Order #03060004 
RMAA for failing to encapsulate ACM that was exposed but not removed, failing to 
encapsulate porous surfaces after ACM had been removed, failure to clean until there 
was no visible ACM residue prior to dismantling isolation barriers, and failure to 
properly remove all of the ACM prior to activities that would disturb it. R 223-27. DAQ 
sent the notice and order to RMAA by certified mail. Although RMAA did not respond 
or request a hearing, the notice and order was included in the administrative hearing. 
The Board upheld all of the violations. R 580-84. 
DUMPSTER SITE 
On September 27,1999 DAQ, received a complaint reporting an asbestos 
containing open dumpster located at 2241 East 6525 South. R 246. On September 
28, 1999, Bowen Call, a DAQ inspector visited the site and discovered that the property 
belonged to Barbara Haack, 2246 East 6525 South, an in-law of Ron Samford, owner 
of RMAA. R 246-47. When the inspector arrived, Ms. Haack came out of her 
residence. HT 228. The inspector told her who he was and told her he planned to look 
in the dumpster. HT 443. She said okay. Id The dumpster, an open bed pick up 
truck, and various open lean-to sheds were located in the residential area on a lot 
adjacent to Ms. Haack's residence. Video 1:02, photos R 263. The lot is surrounded 
by a three bar, split-rail fence. \j± There appeared to be asbestos debris scattered on 
the ground in the open lot. id. The open truck bed contained asbestos material. ]dL 
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There were also open sheds, barrels, and other tools, bags and assorted objects which 
appeared to have asbestos containing material on them. {cL The bottom half of the 
dumpster was wide open and accessible. Photos R 264, Video, HT 228. The inspector 
called Ron Samford and informed Mr. Samford where he was inspecting and what he 
had found. HT 199. During the phone call Mr. Samford told the inspector that the 
dumpster was his, but the bags of ACM were not. ] d 
Inside the open dumpster the inspector found numerous bags of asbestos 
debris. Photos R 265-68, Video. Some of the bags were unsealed, others torn open, 
others not properly double bagged, jd. Some of the bags were improperly labeled, 
others were not labeled. Video, HT 200. The improperly labeled bags had the names 
and addresses of homeowners on the labels. R 200. Mr. Call contacted the named 
homeowners and was told that RMAA had recently removed ACM from their homes. R 
201-05, 210-12. The inspector took three samples of the debris from the back of the 
open truck, from the dumpster materials and from a waste bag. R 257. The samples 
were tested; two samples contained 10% chrysotile asbestos and the other sample 
contained 40%. R 259. 
On February 10, 2000, a Notice of Violation and Order #0210002 was issued 
against RMAA for failure to transport and dispose of ACM in a manner that would not 
permit release, failure to properly dispose of ACM containing sharp edged components, 
failure to place ACM in double polythene bags, and failure to properly label the bags. R. 
240-44. DAQ sent the notice and order to RMAA by certified mail. Although RMAA did 
not respond, the notice and order was included in the administrative hearing. The 
Board upheld these violations. R 582. 
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SUMMARY OF ARGUMENT 
At the administrative hearing the only evidence RMAA presented was the 
testimony of Ron Samford. There was no supporting or documentary evidence. Since 
RMAA has no real evidence to rely upon, in its brief it puts forth only the facts which 
support its arguments and leaves out facts that support the Board's conclusions. 
Petitioner relies solely on those facts which favor RMAA and all other relevant facts are 
omitted or distorted. 
Despite Petitioner's assertion that the inspection of the dumpster site violated 
Petitioner's constitutional rights, Mr. Call's inspection of the dumpster site was proper 
for several reasons: first, according to New York v. Burger, 482 U.S. 691 (1987) "the 
owner or operator of commercial premises in a 'closely regulated1 industry has a 
reduced expectation of privacy..," Id. at 702. The Burger Court outlined threecriteria 
that must be met, even in a closely regulated industry. Utah Code Ann. §19-2-107(d), 
in conjunction with the Notification of Renovation and Demolition submitted by the 
asbestos contractor, meets all three of these requirements. 
Second, Mr. Call had the owner's permission to enter and inspect the property. 
Third, the area was open to the public, asbestos debris was on the ground, in the back 
of the open truck and in the open dumpster; therefore, the Petitioner demonstrated no 
reasonable expectation of privacy. Finally, the exclusionary rule does not apply to 
administrative cases and Petitioner has not shown that it should apply in the case 
below. 
There is sufficient evidence to support the Air Quality Board's decision to uphold 
the 15 violations. Petitioner incorrectly asserts that DAQ is required to point count 
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asbestos samples to prove that they are Regulated Asbestos Containing Material 
("RACM"). However, such testing is to be done by the owner/operator or the contractor 
on behalf of the owner/ operator, not by the DAQ. The documentary evidence and 
testimony show that the material removed from the sites was RACM. The documentary 
evidence and testimony also shows that the Red Rock Elementary School was a 
National Emission Standards for Hazardous Air Pollutants sized project. 
Finally, Petitioner stipulated to the admission of the chain of custody evidence. 
Petitioner is bound by that stipulation and can not now object to its admission. Further, 
the objections he raises are baseless and refuted by the documents. 
ARGUMENT 
I PETITIONER HAS NOT MARSHALED THE DAQ'S EVIDENCE TO SUPPORT 
HIS CLAIMS, NOR HAS HE SUBMITTED ANY EVIDENCE; THEREFORE, THE 
ORDER OF THE BOARD SHOULD BE AFFIRMED, 
Petitioner must show that the^ Board's findings are "not supported by substantia' 
evidence when viewed in light of the whole record before the court[.]" Utah Code Ann. 
§63-46b-16(4)(g) (1997); see also U.S. West Communications, Inc. v. Public Serv. 
Comm'nof Utah, 882 P.2d 141, 146 (Utah 1994); Zissi v. Utah State Tax Comm'n. 842 
P.2d 848, 852 (Utah 1992). The burden of marshaling the evidence and submitting it to 
the court is the same in formal administrative hearings as in civil cases. "[Petitioner] 
bears the burden of marshaling all of the evidence supporting the findings and then, 
despite the supporting facts, showing that the findings are not supported by substantial 
evidence." Kennecott, 858 P.2d at 1385; see also Mountain Fuel 861 P.2d at 424-425; 
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First Natl Bank of Boston v. County Bd. of Equalization of Salt Lake County, 799 P.2d 
1163, 1165 (Utah 1990). 
At the administrative hearing the only evidence RMAA proffered was the 
testimony of Ron Samford, owner of RMAA. No supporting evidence or documentary 
evidence was presented.4 Since RMAA has no real evidence to argue in its brief, it 
asserts only the facts which support its arguments and leaves out facts that support the 
Board's conclusions. The brief "statement of facts" and the arguments provided by 
Petitioner in Petitioner's brief do not begin to record the extensive facts and evidence 
presented at the hearing. Rather, Petitioner's brief is a statement of those facts that 
favor Petitioner and all other relevant facts are omitted or distorted. 
[T]he marshaling concept does not reflect a desire to merely have 
pertinent excerpts from the record readily available to a reviewing court. . 
Counsel must extricate himself or herself from the client's shoes and fully 
assume the adversary's position . . the challenger must present, in 
comprehensive and fastidious order, every scrap of competent evidence 
introduced at trial which supports the very findings the appellant resists. 
After constructing this magnificent array of supporting evidence, the 
challenger must ferret out a fatal flaw in the evidence. The gravity of this 
flaw must be sufficient to convince the appellate court that the court's 
finding resting upon the evidence is clearly erroneous. 
West Valley City v. Majestic Inv. Co, 818 P.2d 1311, 1315 (Utah App. 1991). 
Petitioner leaves out essential facts, argues selected evidence, disregards any 
point that might work against its claims, and ignores the relevant law. The following are 
a few examples: first, in regard to the dumpster site, Petitioner ignores the fact that Mr. 
Call spoke with the property owner, told her who he was, why he was there and that he 
4
 When records were requested, RMAA replied: "All such non-privileged documents 
will be produced when located" and "We will attempt to obtain the requested documents 
and have been searching for them . . . " No records were ever produced." R 390. 
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intended to inspect the property and the dumpster. She said "okay." Instead Petitioner 
asserts that "The inspector did not get permission from anyone to go onto the property 
to look in the dumpster." Br. of Pet. at 8. 
Second, RMAA claims that "Rocky Mountain stated any unbagged or improperly 
bagged or labeled asbestos and asbestos waste was not placed there by Rocky 
Mountain (HT 300-01)." Br. of Pet. at 8. Actually, none of the bags were properly 
labeled since the contractor's name is required to be on the bags and none of the bags 
were labeled with a contractors name.5 Video. Additionally, this claim ignores the fact 
that Petitioner first dejiied that RMAA generated any of the bags. R 260, HT 405-10. 
After it became clear that some of the bags could be traced to RMAA, Mr. Samford 
claimed only the bags with "our generator labels of our name on it" belonged to RMAA. 
HT 300-01. However, none of the bags had generator labels with RMAA's name on 
them. Finally, Petitioner omits the fact that some of the bags generated by RMAA were 
unseaied and asbestos was exposed to the open air. HT 300, Video. 
Third, in summarizing the Cunningham residence investigation, Petitioner only 
refers to asbestos debris found in the corner, and omits all reference to the debris 
found and sampled over the cabinets and bookcases. Br. of Pet. at 5. In reviewing the 
Utah Admin. Code R307-801-7b(10)(b), requires the asbestos project operator to 
label all waste bags with the name of the waste generator and the location where the 
waste was generated prior to transport off the site of the structure. 
Utah Admin. Code R307-801-1 defines "waste generator" as any owner or 
operator of a source covered by Utah Admin. Code R307-801 whose act or process 
produces asbestos waste. 
A contractor is an operator whose act or process produces asbestos waste and 
is therefore a waste generator, thus, the contractor's name is required on the bags. 
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Red Rock investigation, Petitioner states that "the agency's only evidence that the 
school project was a NESHAP sized project was a mere notification of demolition and 
renovation submitted by Rocky Mountain." Br. of Pet. at 18-19. This claim ignores the 
profusion of documentary evidence DAQ submitted, all of which maintain that the 
project was NESHAP size. R 73, 97, 103, 106, 110, 362-65. 
There are many other examples of Petitioner's failure to marshal the evidence 
and submit it to the Appellate Court, but there is no need to belabor the issue. The 
point is that Petitioner only argues selected evidence which is favorable to its own 
position without presenting any of the evidence supporting the agency's position; thus, 
the agency's decision should be upheld based upon Petitioner's failure to marshal the 
evidence. "It is the petitioner's duty to properly present the record, by marshaling all of 
the evidence supporting the findings and showing that, despite that evidence and all 
reasonable inferences that can be drawn therefrom, the findings are not supported by 
substantial evidence." Department of Air Force v. Swider, 824 P.2d 448, 451 (Utah 
App. 1991); see also Heinecke v. Department of Commerce, 810 P.2d 459, 464 (Utah 
App. 1991); Sampson v. Richins, 770 P.2d 998, 1002 (Utah App.), cert, denied, 776 
P.2d 916 (Utah 1989). 
II THE DAQ INSPECTION OF THE "DUMPSTER SITE" WAS LAWFUL, 
CONSTITUTIONAL AND IN ACCORDANCE WITH THE AIR CONSERVATION 
ACT. 
A. The Exclusionary Rule Does Not Apply in Administrative Cases. 
The United States Supreme Court has held that the exclusionary rule applies in 
all federal and state trials, but never in purely civil cases. United States v. Janis, 428 
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U.S. 433, 447 (1976). In recent years the courts have extended this rule to include 
administrative proceedings as long as they are not quasi-criminal in nature. See Sims 
v. Collection Div. of State Tax Comm'n, 841 P.2d 6, 13 (Utah 1992). Utah Courts have 
found the exclusionary rule inapplicable in cases involving probation revocation 
hearings (State v. Jarman, 1999 UT App. 269, fflf 5-7, 987 P.2d 1284), and child 
protection proceedings (State ex rel. A.R. v. C.R., 1999 UT 43, j j 19, 982 P.2d 73). In 
Turnery. City of Lawton, 733 P. 2d 375, 381 (Okla. 1986), cert denied. 483 U.S. 1007 
(1987), the exclusionary rule was extended to find illegally seized amphetamines 
inadmissable in an administrative termination proceeding, and in Emslie v. State Bar, 
11 Cal. 3d 210, 229, 520P.2d991, 1002, 113 Cal. Rptr. 175, 186 (1974), the rule was 
found to'be inapplicable to attorney disciplinary proceedings.6 
Petitioner has not shown, in the case below or in the Petitioner's brief, any basis 
for claiming that this matter is quasi-criminal or that the exclusionary ruled should apply 
to the administrative hearing. The violations alleged against the Petitioner are not 
aligned with criminal sanctions or criminal violations. Since the instant case is an 
administrative proceeding and it has not been shown to be quasi-criminal, the 
exclusionary rule is inapplicable. 
6
 Other administrative cases that found the exclusionary rule inapplicable: Huerta-
Cabrera v. INS, 466 F.2d 759, 761 n.5 (7th Cir. 1972) (exclusionary rule not applicable 
to illegal arrest in deportation proceeding); United States ex rel. Sperling v. Fitzpatrick, 
426F.2d 1161, 1163-64 (2d Cir. 1970) (exclusionary rule inapplicable to parole 
revocation hearing); and Governing Bd. of Mountain View School Dist. v. Metcalf, 36 
Cal. App. 3d 546, 551, 111 Cal. Rptr. 724, 727-28 (1974) (rule inapplicable to 
employment disciplinary proceeding). 
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B. Warrantless Administrative Searches of Closely Regulated 
Businesses Are Reasonable Because Businesses such as Asbestos 
Removal Have Such a History of Governmental Oversight that They 
Have No Reasonable Expectation of Privacy 
Petitioner is inaccurate in asserting that there is no statutory or regulatory 
scheme containing the required elements to justify a warrentless search of the 
dumpster site. Br. of Pet. at 11. Petitioner refers to Utah Code Ann. § 19-1-203 as 
allowing administrative inspections for air quality violations, claiming he could not find 
any other rules or regulations that apply. Br. of Pet. at 11-12. However, Petitioner 
completely ignores the applicable statute in the Utah Air Conservation Act. Utah Code 
Ann. §19-2-107: 
(2) The executive secretary may: 
(d) as authorized by the Board, subject to the provisions of this chapter, 
authorize any employee or representative of the department to enter at 
reasonable time and upon reasonable notice in or upon public or private 
property for the purposes of inspecting and investigating conditions and 
plant records concerning possible air pollution. 
In addition to the limits this statute imposes, further certainty and regularity of 
application are imposed by the requirement that the asbestos contractor, prior to 
asbestos removal, submit and have approved a comprehensive Notification of 
Demolition and Renovation. The Notification statutorily must include the name and 
location of the place where the removal is to occur, the dates and hours scheduled for 
removal, and the scope of the project. See Utah Admin. Code R307-801-11 to -12. 
The combination of the statute which sets out the right of the agency to inspect and the 
Notification which supplies the information as to where and when the removal and thus 
the inspection is to take place, is sufficiently comprehensive that an asbestos contractor 
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cannot help but be aware that he will be subject to periodic inspections undertaken for 
specific purposes. In addition, this combination limits the time, place, and scope of the 
inspection. Thus, warrantless inspections of the site of asbestos removal are 
constitutionally permissible. 
In Donovan v. Dewey, 452 U.S. 594 (1981), the Supreme Court held that 
warrantless administrative searches do not necessarily violate the Fourth Amendment. 
This exception was elucidated in New York v. Burger, 482 U.S. 691 (1987). According 
to Burger "the owner or operator of a commercial premises in a 'closely regulated' 
industry7 has a reduced expectation of privacy..." jd. at 702. The Burger Court outlined 
three criteria that must be met, even in a closely regulated industry: 
First, there must be a "substantia!" government interest thai 
informs the regulatory scheme pursuant to which the inspection is made. 
See Donovan v. Dewev. 452 U.S., at 602, 101 S.Ct, at 2540. 
Second, the warrantless inspections must be "necessary to furtner 
[the] regulatory scheme." Donovan V. Dewev, 452 U.S., at 600, 101 
S.Ct., at 2539. 
Finally, "the statute's inspection program, in terms of the certainty 
and regularity of its application, [must] provid[e] a constitutionally 
adequate substitute for a warrant." Ibid. 
Burger, 482 U.S. at 702-03. 
In applying the Burger test to the state laws under which DAQ asbestos 
inspectors operate, the first question is whether asbestos removal contractors are part 
of a "pervasively regulated industry." The answer to this question is conclusively yes: 
asbestos and every aspect of its use or removal is highly and pervasively regulated by 
state and federal government. See 40 CFR Part 763; Asbestos Hazard Emergency 
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Response Act (1986); 36 Fed. Reg. 5931 (March 31, 1971); see also Abateco Service, 
Inc. v. Bell, 477 S. E. 2d 795 (Va. App. 1996). 
The second question under Burger is whether the warrentless inspections are 
"necessary to [further] the regulatory scheme." In Keenev v. Vinagro, 656 A.2d 973, 
975 (R.I. 1995), the Rhode Island Supreme Court stated that the state has a substantial 
interest in achieving and maintaining the goals of the Clean Air Act. Since the removal 
of asbestos, if not performed correctly, causes it to become friable, the state and 
federal governments require that all asbestos removal be subject to inspection to 
ensure that the public is protected from dangerous work practices involving a 
dangerous substance. In upholding asbestos violations in State v. Truman Mortensen 
Family Trust, the Utah Supreme Court depicted asbestos as follows: 
In addition, considering the proven danger and carcinogenic effects of 
asbestos, we agree with the trial court that conduct that results in 
asbestos dust so concentrated that it is visible in the air and piled several 
inches high on the floor of an occupied apartment building is serious and 
egregious behavior worthy of stiff environmental sanctions. 
[That] conduct ha[s] exposed tenants and other persons to significant 
amounts of a dangerous and carcinogenic substance. . . . 
Truman. 2000 UT 67, fl j[ 26, 36, 8 P.3d 266. 
In Donovan v. Dewey, the court found that warrantless inspections of mines were 
necessary in view of the substantial federal interest in improving the health and safety 
conditions. 452 U.S.594 at 602 (citing U.S. v. Biswell, 406 U.S. 311, 316 (1972)1 The 
Dewey Court recognized that forcing mine inspectors to obtain a warrant before every 
inspection might alert mine owners or operators to the impending inspection, thereby 
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frustrating the purposes of the Mine Safety and Health Act - to detect and thus to deter 
safety and health violations, jd. at 603. 
In the case of asbestos, the regulatory scheme reflects the state and federal 
interest in protecting people from a proven carcinogenic hazardous substance. If the 
asbestos inspectors were forced to obtain a warrant before every inspection, this would 
alert the asbestos contractors to the impending inspection frustrating the purposes of 
the State and Federal government: to protect the public. Therefore the second prong of 
the Burger test is met. 
The final prong of the Burger test is that "the statute's inspection program, in 
terms of the certainty and regularity of its application [must] provid[e] a constitutionally 
adequate substitute tor a warrant." Burger. 482 U.S. at 703. Burger requires that the 
statute limit the inspectors' discretion in "time, place, and scope." Burger, at 710 (citing 
United States v. Biswell. 406 U.S at 316). However, Burger does not require that a 
definite number of inspections be set out in the statutes. |d. at 711 n.21 (citations 
omitted).7 As shown above, the combination of the statute and the Notification is 
7
 Examples of administrative inspection statutes that were found to be 
constitutional that do not set definite time limits are: Western States Cattle Co.. Inc. v. 
Edwards, 895 F.2d 438, 441 (8th Cir. 1990) ("upon proper request"); S & S Pawn Shoo 
Inc. v. City of Del City. 947 F.2d 432, 435 (10th Cir. 1991) ("at any reasonable time"); 
Winters v. Board of County Com'rs. 4 F.3d 848, 852 (10th Cir. 1993), cert, denied 511 
US 1031 (1994) ("At such time as the Administrator. . . may deem necessary, the 
Administrator or his duly authorized representative may make an examination..."); 
Howell v. Roberts, 656 F.Supp. 1150 (N.D.Ga. 1987) ("during the ordinary hours of 
business or at any reasonable time"); U.S. v. Dominguez-Prieto, 923 F.2d 464, 466 (6th 
Cir.), cert, denied, 500 U.S. 936 (1991) ("upon reasonable belief. . . [of]. . . violation of 
any provisions"); Shoemaker v. Handel. 795 F.2d 1136, 1143 (3rd Cir.), cert, denied. 
479 U.S. 986 (1986) (daily urine testing using system of selection by lottery). 
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sufficiently comprehensive that an asbestos contractor cannot help but be aware that 
he will be subject to periodic inspections undertaken for specific purposes. 
C. The DAQ Inspector Had the Property Owner's Permission to Enter 
and Inspect Her Property. 
Bowen Call, the DAQ inspector, had the property owner's permission to enter the 
dumpster site. RMAA was not the property owner, but rather, the owner of the 
dumpster. According to Mr. Call, when he arrived on the property the property owner 
came out of the house. HT 227-28. The inspector went over to her and told her that he 
was going to go on the property and look around and "inspect the stuff that was in the 
dumpster." HT 228, 443. She said okay. jd. In regard to searches under Utah 
constitutional law, consent is a well-recognized exception to the warrant requirement. 
State v. One Hundred Seventy-Five Thousand Eight Hundred Dollars, 942 P.2d 343. 
347 (Utah 1997) (citing State v. Whittenback. 621 P.2d 103, 106 (Utah 1980)). 
The Petitioner's assertion that the inspector did not present credentials to 
anyone is a specious assumption. Br. of Pet. at 11. There is nothing on record to show 
whether or not the inspector presented his credentials. During the hearing no one 
asked him if he had shown them, no one accused him of not presenting them, and he 
never stated whether or not he had. HT 226-29, 438-48. Finally, while on the property, 
the inspector called Mr. Samford and informed him that he was on site and inspecting 
the dumpster and discussed it with him. HT 199. 
D. RMAA Did Not Have a "Reasonable Expectation of Privacy" in the 
Dumpster or the Debris on the Property. 
Petitioner had no reasonable expectation of privacy in the contents of the 
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dumpster because, as was demonstrated in the video of the inspection that was viewed 
at the hearing, asbestos debris was scattered over the ground in plain sight. R. 197, 
Video. "For an officer to look at what is in open view from a position lawfully accessible 
to the public cannot constitute an invasion of a reasonable expectancy of privacy." 
State v. Belqard, 840 P.2d 819, 823 (Ut App.1992) (citation omitted). The property was 
only enclosed by a three rail fence, there was asbestos debris on the ground, in the 
back of the open pickup, and in the open sheds. Video. "[A] defendant, through his or 
her own conduct, must have demonstrated an intention to keep his or her activities and 
items private, and must not have knowingly exposed them to the open view of the 
public." U.S. v. Potter, 71 F.Supp.2d 543, 548 (E.D.Va.1999) (citing Katz v. United 
States, 389 U.S. 347(1967)). 
In Potter the court found that the defendant may have had a reasonable 
expectation of privacy in a padlocked trailer but that the expectation became 
unreasonable when he appeared to have abandoned the trailer. Potter, 71 F.Supp.2d 
at 548-51. In the instant case, RMAA never took any action which manifested a 
reasonable expectation of privacy. Both the truck and the dumpster were clearly visible 
through the three rail fence. Photo R 263, Video. There was also asbestos debris on 
the dry ground. JcL The truck bed was open, as were the sheds, and the dumpster was 
wide open with a broken door that could not be closed or secured. R 264, Video. 
To nourish and maintain an objectively reasonable expectation of privacy 
in this case, defendant was obligated to act with greater care toward the 
trailer and its contents. Because defendant did not do so, the government 
searches did not infringe upon any of the "personal and societal values 
protected by the Fourth Amendment." 
Potter, 71 F.Supp.2d at 549 (citing Oliver v. United States, 466 U.S. 170, 183(1984)). 
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Even if Petitioner had a legitimate expectation of privacy in the dumpster, the 
search would still be valid if the inspector had apparent authority to conduct the search. 
Illinois v. Rodriguez, 497 U.S. 177, 188 (1990); see also State v. Elder, 815P.2d 1341 
(Utah App. 1991); State v. Davis, 965 P.2d 525 (Utah App.), cert, denied, 982 P.2d 88 
(Utah 1999). 
An objective standard is applied in determining whether a government agent had 
the "apparent authority" to conduct a search. Potter at 550. In the case below, where 
the property owner had given him permission to enter and search, even if Petitioner 
claimed it had an expectation of privacy in the open truck and sheds, Mr. Call had a 
reasonable basis for his belief that "the consenting party had authority over the 
premises." including the truck. k l As to the dumpster, even if Mr. Call knew RMAA 
owned if, once he was on the property, the asbestos in the dumpster wa^ in plain sjghi 
Finally, Ron Samford. was contacted by Mr. Call and informed that he was on the 
property and inspecting the dumpster. For the reasons stated above, the search of the 
dumpster site was proper and the samples taken into evidence properly admitted. 
Ill SUBSTANTIAL EVIDENCE SUPPORTS THE FINDINGS OF THE HEARING 
OFFICER AND THE AIR QUALITY BOARD. 
A. Petitioner Misunderstands the Applicable State and Federal Law and 
the Division of Air Quality Is Not Required to "Point Count" Samples 
Petitioner completely misapprehends the state and federal asbestos 
requirements in his interpretation of the Act. Petitioner cites to Utah Admin. Code 
R307-801-3 in defining asbestos containing material. In doing so, he ignores the 
applicable statute, Utah Code Ann. §19-2-102, which states: 
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(6) "Asbestos-containing material" means any material containing more 
than 1% asbestos, as determined using the method adopted in 40 CFR 
Part 61, Subpart M, National Emission Standard for Asbestos. 
(11) "Friable asbestos-containing material" means any material containing 
more than 1% asbestos, as determined using the method adopted in 40 
CFR Part 61, Subpart M, National Emission Standard for Asbestos, that 
hand pressure can crumble, pulverize, or reduce to powder when dry. 
The DAQ has adopted the federal asbestos regulation, 40 CFR Part 61 Subpart 
M, National Emission Standard for Asbestos. Utah Admin. Code R307-801-3 applies to 
the testing done by the owner/operator or by a contractor on behalf of the 
owner/operator. This is clarified by a 1991 Environmental Protection Agency ("EPA") 
Memorandum. 
This clarification applies to all regulated asbestos containing materials as 
defined in 40 CFR Section 61.141.[8] 
Friable asbestos material means any material containing more than 
1 percent asbestos as determined using the method specified in appendix 
E, subpart E, 40 CFR part 763, section 1, Polarized Light Microscopy, 
that, when dry, can be crumbled, pulverized, or reduced to powder by 
hand pressure. If the asbestos content is less than 10 percent as 
determined by a method other than point counting by polarized light 
microscopy (PLM), verify the asbestos content by point counting using 
PLM. 
Regulated asbestos-containing material (RACM) means (a) Friable 
asbestos material, (b) Category I nonfriable ACM that has become friable, 
(c) Category I nonfriable ACM that will be or has been subjected to 
sanding, grinding, cutting, or abrading, or (d) Category II nonfriable ACM 
that has a high probability of becoming or has become crumbled, 
pulverized, or reduced to powder by the forces expected to act on the 
material in the course of demolition or renovation operations regulated by 
this subpart. 
40 CFR Part 61 Subpart M, National Emission Standard for Asbestos, Sec. 61.141 
Definitions (attached hereto as Addendum C). 
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First, a sample in which no asbestos is detected by polarized light 
microscopy (PLM) does not have to be point counted. . . . 
Second, if the analyst detects asbestos in the sample and estimates the 
amount by visual estimation to be less than 10%, the owner or operator of 
the building may (1) elect to assume the count to be greater than 1 % and 
treat the material as asbestos - containing material or (2) require 
verification of the amount by point counting. 
Memorandum from John B. Rasnic, Acting Director, Stationary Source Compliance 
Section, EPA, to Regional Division Directors, Clarification of Asbestos NESHAP 
Requirements to Perform Point Counting (May 8, 1991) (Attached hereto as Addendum 
D) R307-72. 
This directive is further elucidated in the memorandum as follows: 
The parties legally responsible for a building (owner or operator) may take 
a conservation approach to being regulated by the asbestos NESHAP. 
The responsible party may choose to act as though the building material 
is an asbestos containing material (greater than 1% asbestos) at any level 
of asbestos content (even less than 1% asbestos). Thus, if the analyst 
detects asbestos in the sample and estimates the amount to be less than 
10% by visual estimation, the parties legally responsible (owner or 
operator) for the building may (1) elect to assume the amount to be 
greater than 1% sr^ti treat the material as regulated asbestos - containing 
material or (2) require verification of the amount by point counting. 
id. 
The directive makes it clear that point counting is a option that applies to the 
owner/operator who hopes to save the expense of asbestos removal by showing the 
material is less than 10% and so does not quality as RACM. It is much more expensive 
for a property owner to hire an asbestos contractor to remove RACM than to simply 
remove material that is not RACM. 
In most cases the property owner will hire a certified asbestos contractor to test 
the suspected material and confirm whether or not it is RACM. If the material is not 
RACM, the owner may take whatever measures he wishes without fear of exposure to 
asbestos or violating the Act. If the material is RACM, then it must be removed by a 
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certified asbestos contractor in compliance with all applicable laws and regulations in 
order to protect the public. The contractor submits a Notification of Demolition and 
Renovation to DAQ certifying that he has tested the material and that it is friable RACM. 
This was the process Petitioner followed in all relevant cases, including the asbestos 
removals involving the Redwood Road Apartments, the Markham residence, and the 
Eagles Club. Petitioner inspected, tested and certified that he was removing RACM or 
friable asbestos. 
Petitioner's assertion that "the ACM statement on the [Notification] form is merely 
a guess and cannot establish to any degree of certainly the presence of ACM or 
especially RACM at a site" is disingenuous. Br. of Pet. at 16. Petitioner is attempting to 
deny 1he tact that in all of these cases he has certified that the material being removed 
was friable RACM. First, the Petitioner has signed the Notification in which he certifies 
that all his statements are true and that the material is friable asbestos or RACM.9 
Secona, at the hearing Mr. Samford testified that Jim Pyle, a certified asbestos 
inspector, took samples, sent them to the laboratory for testing to find out if the material 
was asbestos, the test results were transcribed onto the Notification and certified as 
true by Mr. Samford. HT 355-58. Third, Petitioner's claim ignores the fact that 
"Regulated asbestos-containing material (RACM) means . . . Friable asbestos material. 
. ." 40 CFR § 61.141. Fourth, in signing the Notification, Petitioner certified that his 
affirmative answer to the question "is friable asbestos present?" was correct. 
9
 Petitioner has an incentive to make sure all of the information on the Notification 
is correct because falsification of the Notification provides grounds for revocation or 
suspension of certification. Utah Admin. Code R307-801-4h (currently R307-801-7 
(2)(a)). 
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B. Substantial Evidence Demonstrates that the Material Removed Was 
Regulated Asbestos Containing Material or Friable Asbestos.10 
In the case of the Cunningham residence, the following evidence was submitted 
to show that the material remaining in the home after Petitioner had supposedly 
finished the removal was RACM: 1) the results of the tests performed by Intermountain 
Environmental Consultants, Inc. a few days after RMAA purportedly completed the 
removal. These documents showed that samples had been examined by Transmission 
Electron Microscope and determined to be confirmed asbestos. R 149-51. 2) Three 
samples were taken by the DAQ inspector seven months after RMAA had allegedly 
completed the removal and all three showed 2-3% asbestos using EPA method 600 
testing. R 152. 
In the case of the Redwood Road apartments, 1) Petitioner submitted e 
Notification certifying that Jim Pyle had taken bulk samples which had been tested by 
PLM and dispersion staining methods. R 166-67. 2) The Notification further certified 
that 5,640 square feet of RACM was to be removed. R 167. The notification was 
signed by Ron Samford certifying that all of the information was correct. R 169. 3) The 
DAQ inspector took two samples that showed that the material contained 5% and 10% 
asbestos using the EPA method 600 test. R 170. 
In the case of the Markham Residence, 1) Petitioner submitted a Notification 
certifying that Jim Pyle had taken samples which had been tested by the PCM method 
and the test had shown that friable asbestos was present. R 195-96. 2) The 
10
 Red Rock Elementary School in Moab is not included because Petitioner has 
stipulated that the material removed from the school was RACM. HT 11-13. 
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Notification further certified that 330 square feet of ACM was to be removed. R195. 
The document was signed and certified as true by Ron Samford. IdL 3) The inspector 
took a sample which showed that the material contained 3% asbestos using the EPA 
method 600 test. R 197. 
In the case of the Eagles Club, 1) Petitioner submitted a Notification certifying 
that Jim Pyle had taken bulk samples that had been tested and friable asbestos was 
found to be present. R 230-32. 2) The Notification further certified that 3,040 square 
feet of asbestos containing ceiling spray was to be removed. R 231-32. The 
Notification was signed by Ron Samford who certified that all of the information was 
correct. R 231. 3) Finally, the DAQ inspector took six samples of which, five showed 
that the material contained 10-20% asbestos using the EPA method 600 test. R 234. 
In the case of the dumpster site, Mr. Call took three samples wnich showed that 
the material contained 10-40% asbestos using the EPA method 600 test. R 257-59. 
Substantial evidence is such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion. In applying the 
substantial evidence test, we review the whole record before the court. 
Mitv Lite, 939 P.2d at 686 (citations omitted). 
Substantial evidence supports the Board's finding that the material being 
removed in each instance was RACM or friable asbestos and that the Board was 
correct in upholding the notice and orders. 
C. Petitioner Stipulated to the Chain of Custody and Thereby Is Bound 
by the Evidence; Further, the Alleged Irregularities He Objects to in 
the Documents Do Not Exist. 
It should be noted that prior to and during the hearing Petitioner stipulated to 
admission of the record and specifically to the chain of custody documents. HT 10-12. 
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Further, at the beginning of the hearing, while on the record, Petitioner reiterated his 
stipulation stating that he "wouldn't be requiring [DAQ] to bring people from the lab or 
anything like that to establish chain of custody." kjL at 12. Now, Petitioner is objecting 
to the admission of the chain of custody documents and testing results which are part of 
the administrative record claiming that the chain of custody is irregular. The alleged 
irregularities that Petitioner objects to are the very things that would have required DAQ 
to bring in people from the laboratory to establish. Petitioner's objections must be 
ignored because he is bound by the stipulation. 
The binding effect of stipulations was extended to administrative hearings in 
Yeargin, Inc. v. Auditing Div. of the Utah State Tax ComrrVn, 2001 UT 11, 20 P.3d 287. 
According to Yeargin, a stipulation of fact that has been accepted by the court binds the 
parties and the court. Yeargin 20 P.3d at fflj 19, 20. Therefore, having stipulated to the 
chain of custody, the testing results, and that people from the laboratory were not 
necessary to establish the chain of custody. Petitioner is bound by that stipulation and 
cannot now ask this Court to disregard the evidence. 
Further, Petitioner's objections to the chain of custody are groundless. The 
inspectors testified that they have a standard procedure when taking samples and that 
they followed the procedure. Samples are placed in individual plastic vials with a screw 
top lid. HT 114-16, 182-3. The vials are labeled and sealed with a security seal, j d 
The vials from each site (if there are more than one) are placed together in a sealed 
plastic bag. ]d. If there is only one sample it is place in its own sealed bag. k l The 
inspector keeps the plastic bag or bags locked in the car when visiting sites, h i When 
they return to the office, the sealed bags are either sent immediately by Federal 
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Express in a sealed envelope to the laboratory or locked in a file cabinet until it is sent 
to the laboratory. j<± The inspector fills out a chain of custody as he sends the sealed 
vials to the laboratory. Id Thus, the chain of custody from the inspector to the 
laboratory is complete. 
Petitioner claims that the recipient of the samples in the cases of the Redwood 
Road site, the Eagles Club site, and the dumpster site signed for the samples but did 
not inciude the date and time. Br. of Pet. at 17. This is not true. There is no testimony 
as to the procedures the laboratory follows because Petitioner had stipulated that the 
"people from the lab" did not have to come in to establisn the chain of custody^ 
however, the documents speak for themselves in demonstrating the procedures. 
In the case of ihe Redwood Road sample, the chain of custody receipt was 
signed by R. Romano. Petitioner claims that the date and time 3re not on the 
document, but this is untrue. Br. of Pet. at 17. The document was date stamped by a 
machine as to the receipt at "EMSL, Westmont, N.J., 99 May 19 AM 10:14" on both 
sides. R 171-72. Both pages were then initialed and dated by "E. Spencer, 5/21/99." 
Id. Essie Spencer is the analyst who performed the analysis of the samples on May 
21,1999. R170. 
The same procedure was followed in the case of the Eagles Club evidence. Mr. 
Call testified that he sealed the samples and kept them secured until they were mailed 
to the laboratory on January 28, 2000. HT 182-83. The samples were signed for and 
mechanically date stamped by EMSL at 10:43 am, January 31, 2000. R 234. They 
were then hand dated 1/31/00 and initialed "SC" by Scott Combes, the analyst who 
performed the tests. R 233-34. 
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In the case of the dumpster site samples, Petitioner implies there were no 
signatures on the documents at all. Br. of Pet. at 17. However, in this case, an illegible 
signature and the date 11/8 were written below the received line. R 258-59. Again the 
document was mechanically date stamped by EMSL, 10:14 am, November 8, 1999. R 
258. It was then dated 11/9/99 and initialed "LP" by Linda Price, the analyst who 
performed the tests. R 258-59. 
According to Edward L. Kimball, Ronald N. Boyce, Utah Evidence Law at 9-3 
(1996; 
[F]or sufficient authentication the proponent of evidence need not 
establish every link in the chain or that change was impossible. It is 
sufficient that there is a high probability that no change occurred and the 
fact that some minor links in the chain of custody are missing or weak 
goes only to the weight of the evidence. 
in a criminal case, State v. Wvnia, 754 P.2d 667 (Utah App.), cert, denied, 765 
P.2d 1278 (Utah1988), neither the state crime laboratory criminologist who accepted 
custody of the exhibits nor the analyst who analvzed them testified at trie trial. Desprte 
this, the court accepted the evidence, holding: 
The party proffering the evidence is not required to eliminate every 
conceivable possibility that the evidence may have been altered. . . . No 
showing is made, nor has it been suggested, that the evidence was lost, 
exchanged, or tampered with in any way. . . . A weak link in the chain of 
custody and any doubt created by it go to the weight of the evidence once 
the trial court has exercised the discretion to admit it. As there is no 
evidence suggesting that the exhibits were not in substantially the same 
condition as at the time of the crime, the trial court did not abuse its 
discretion and correctly admitted the exhibits into evidence. 
Wvnia, 754 P.2d at 671 (citations omitted); see also State v. Madsen, 28 Utah 2d 108, 
498 P.2d 670, 672(1972). 
In the instant case, Petitioner first stipulated to the admission of the record, the 
chain of custody and that witnesses from the laboratory were not required. Based upon 
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this stipulation, the DAQ did not call witnesses from the laboratory. The Petitioner then 
objected to the evidence to which he had stipulated and raised questions only the 
laboratory witness could answer. A stipulation "'acts as an estoppel upon the parties 
thereto and is conclusive of all matters necessarily included in the stipulation.'" Yearqin, 
2001 UT 11, fl 20 (citing Deseret Savs. Bank v. Walker, 78 Utah 241, 2 P.2d 609, 614 
(1931)). Because the facts stated in a stipulation are conclusive, a stipulation of fact 
"'cannot be met by evidence tending to show that the facts are otherwise.'" k l 
Further, the objections he raises are erroneous and refuted by the documents 
themselves. The minor flaw in the chain of custody in the Redwood Road evidence is 
negligible and "it is generally presumed that the exhibits were handled with regularity, 
absent an affirmative showing of bad faith or actual tampering." Wynia, 754 P.2d at 
671 .^  Finally, it must be remembered that Petitioner, prior to the sampling had aiready 
certified that the material being removed was RACM and'or friable asbestos. 
D. The Weight of the Evidence Proves Without a Doubt that the 
Petitioner Removed 275 Liner Feet of RACM from Red Rock 
Elementary School, Thus Qualifying it as a NESHAP Sized Project. 
Petitioner contends that there is insufficient evidence to show that the Red Rock 
Elementary School Project was a NESHAP sized project. To be a NESHAP sized 
asbestos project, the project would have had to involve at least 260 linear feet of pipe 
covered with friable ACM. Utah Admin. Code R307-801-3 (formerly Utah Admin. Code 
R307-801-1). When he submitted his Notification, Petitioner claimed the project 
involved removal of 275 feet of ACM. R 97-98. Petitioner now contends that the 
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project was not NESHAP sized and that, therefore, the work requirements he is alleged 
to have violated are not applicable. Br. of Pet. at 18-19. 
As stated above, it is the Petitioner's duty to properly present the record, by 
marshaling all of the evidence to show that despite the evidence and all reasonable 
inferences that can be drawn therefrom, the findings are not supported by substantial 
evidence. Air Force, 824 P.2d at 451. Petitioner has not satisfied this duty to properly 
present the evidence and show that despite all of the evidence and reasonable 
inferences that can be drawn therefrom, the findings are not supported by substantial 
evidence. Instead, Petitioner ignores and omits the substance of the evidence 
presented by the DAO. Petitioner states that "the agency's only evidence that the 
school project was a NESHAP size project was a mere notification of demolition and 
renovation submitted by Rocky Mountain 'stating that the project consisted of 275 linear 
feet of/friable ACM. Br. of Pet. at 18-19 (emphasis added). In asserting this claim, 
Petitioner grossly misrepresents the true scope of the evidence submitted by the DAQ. 
First, DAQ presented the affidavit of Rob Welch, the Maintenance Supervisor for 
the Grand County School District. Mr. Welch attested that "[t]he maintenance 
department measured the area in which the asbestos was to be removed and 
estimated the project at 275 [linear feet] and solicited bids based upon that figure." R 
362, fl2. Mr. Welch also stated that the school district "received and accepted a bid 
from Rocky Mountain Asbestos Abatement. . . [and Rocky Mountain's] bid was for the 
removal of 275 linear feet." R 363, p . Welch further confirmed that "Rocky Mountain 
Asbestos was paid in full based upon their bid for the removal of 275 linear feet of 
asbestos covered pipe." R 363, fl7. 
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Second, DAQ submitted as evidence the Grand County School District's 
Purchase Order showing that the district paid the bill which Petitioner submitted for the 
removal of 275' of asbestos insulation. Additionally, after Petitioner discovered the 
alleged mistake, no monies were refunded to the school district. R 365, HT 374-75. 
Third, part of the evidence was the Asbestos Removal Project Design for Red 
Rock, which was created and submitted by RMAA after the asbestos had been 
removed HT 27. The Project Design stated in two separate descriptions of the scope 
of the project that the abatement project was for 275 linear feet of air cell thermal 
system insulation. R 103, 110. 
Fourth, Mr. Samford admitted that the bid Petitioner submitted to the school 
district was based on a 275' measurement. HT 370. Mr. Samford further conceded 
that RMAA billed the school district for removal of 275* ,of asbestos HT 374 
Petitioner ignores aj| of the evidence outlined above Although it was accepted 
into evidence and is part of the "whole record." The only evidence Petitioner 
acknowledges DAQ as having presented is another document: the Notification of 
Demolition and Renovation. This document agrees with and supports all of the other 
evidence DAQ submitted by stating that RMAA was removing 275 lineal feet of 
asbestos. R 98. Further, the Notification of Demolition and Renovation shows that 
RMAA paid the $200 fee required for a NESHAP-sized project, rather than a $50 fee for 
a non-NESHAP sized project, jd. at 97. 
The only evidence the Petitioner offers to show that the project was less than 
NESHAP sized was the testimony of Ron Samford. HT 272, 368. Mr. Samford testified 
that after the job was finished he discovered that the project was only 240 feet. HT368. 
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However, if this were true, he made no effort to update the written Notification in 
accordance with DAQ and federal regulations. UAC R307-801-6a(5); 40 C.F.R. 
§61.145(b)(2). In his testimony Mr. Samford admitted that he never modified the 
Notification after he discovered the alleged mistake, returned any of Red Rock's 
payment, or requested the return of the alleged fee overpayment to DAQ. HT 374-77. 
Finally, Mr. Samford did not produce any records, asbestos disposal receipts, other 
documents, or the testimony of any other witnesses to support his claim that the project 
was beJow NESHAP size. HT 264-75, 360-75. Petitioner's assertion that there was 
"insufficient evidence that the school project was a 'NESHAP' sized project" is untrue. 
The weight of the evidence clearly demonstrates that the project met NESHAP 
specifications and the Air Quality Board was correct in upholding these violations. 
CONCLUSION 
The Petitioner has not demonstrated that there are any issues in the instant case 
which-would abrogate the Board's Order. Based upon the foregoing reasons, DAQ 
respectfully requests that the Court of Appeals affirm the Board's Order. 
RESPECTFULLY SUBMITTED this ^ j day of September, 2001 ^ ^ 
M. M. H U B B E t ^ ^ 7 — \ . 
Assistant Attorney General 
MARK SHURTLEFF 
Utah Attorney General 
160 East 300 South, 5th Floor 
Salt Lake City, Utah 84114-0290 
Telephone: (801)366-0290 
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Addendum A 
1 
CHAPTER 2 
AIR CONSERVATION ACT 
Sunset Act. - See Section 63-55-219 for the repeal date of this chapter. 
Renumbered. - Former Title 19, Chapter 2, subjecting state lands to drainage laws, was renumbered 
in 1990 as §§ 17A-2-522 to 17A-2-528. 
Section 
19-2-101. Short title - Policy of state and purpose o f chapter - Support o f local and regional 
programs - Provision of coordinated statewide program. 
19-2-102. Definitions. 
19-2-103. Members of board - Appointment - Terms - Organization - Per diem and 
expenses. 
19-2-104. Powers of board. 
19-2-105. Duties of board. 
19-2-105.3. Clean fuel requirements for fleets. 
19-2-106. Rulemaking authority and procedure. 
19-2-107. Executive secretary - Appointment - Powers. 
19-2-108. Notice of construction or modification of installations required - Authority of 
executive secretary to prohibit construction - Hearings - Limitations on 
authority of board - Inspections authorized. 
19-2-109. Air quality standards - Hearings on adoption - Orders of executive secretary -
Adoption of emission control requirements. 
19-2-109.1. Operating permit required - Emissions fee - Implementation. 
19-2-109.2. Small business assistance program. 
19-2-109.3. Public access to information. 
19-2-109.5. Private sector air quality permitting professionals certification program. 
19-2-110. Violations - Notice to violator - Corrective action orders - Conference, 
conciliation, and persuasion by board. 
19-2- 111. Review of orders of hearing examiner - Procedure. 
19-2-112. Generalized condition of air pollution creating emergency - Sources causing 
imminent danger to health - Powers of executive director - Declaration of 
emergency. 
19-2-113. Variances - Judicial review. 
19-2-114. Activities not in violation of chapter or rules. 
19-2-115. Violations - Penalties - Reimbursement for expenses. 
19-2-116. Injunction or other remedies to prevent violations - Civil actions not abridged. 
19-2-117. Attorney general as legal advisor to board - Duties of attorney general and county 
attorneys. 
19-2-118. Violation of injunction evidence of contempt. 
19-2-119. Civil or criminal remedies not excluded - Actionable rights under chapter - No 
liability for acts of God or other catastrophes. 
19-2-120. Information required of owners or operators of air contaminant sources. 
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19-2-121. Ordinances of political subdivisions authorized. 
19-2-122. Cooperative agreements between political subdivisions and department. 
19-2-123. Tax relief to encourage investment in facilities - Sales and use tax exemption. 
19-2-124. Application for certification of pollution control facility - Refunds - Interest. 
19-2-125. Action on application for certification. 
19-2-126. Revocation of certification - Grounds - Procedure. 
19-2-127. Rules for administering certification for tax relief. 
19-2-101. Short title - Policy of state and purpose of chapter - Support of local and 
regional programs - Provision of coordinated statewide program. 
(1) This chapter is known as the "Air Conservation Act." 
(2) It is the policy of this state and the purpose of this chapter to achieve and maintain levels 
of air quality which will protect human health and safety, and to the greatest degree practicable, 
prevent injury to plant and animal life and property, foster the comfort and convenience of the 
people, promote the economic and social development of this state, and facilitate the enjoyment 
of the natural attractions of this state. 
(3) Local and regional air pollution control programs shall be supported to the extent 
practicable as essential instruments to secure and maintain appropriate levels of air quality. 
(4) The purpose of this chapter is to: 
(a) provide for a coordinated statewide program of air pollution prevention, abatement, and 
control; 
(b) provide for an appropriate distribution of responsibilities among the state and local units 
of government; 
(c) facilitate cooperation across jurisdictional lines in dealing with problems of air pollution 
not confined within single jurisdictions; and 
(d) provide a framework within which air quality may be protected and consideration given to 
the public interest at all levels of planning and development within the state. 
History: C. 1953, 26-13-1, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §39. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-170, R307-201, R307-205, R307-215, R307-301, 
R307-302, R307-309, R307-325, R307-326, R307-327, R307-328, R307-332, R307-335, 
R307-340, R307-341, R307-417. 
NOTES TO DECISIONS 
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Constitutionality. 
The provisions of the former Air Conservation Act, taken as a whole, provided sufficient standards to 
guide the Air Conservation Committee in the performance of its administrative duties; therefore, act was 
not improper delegation of legislative authority. Lloyd A. Fry Co. v. Utah Air Conservation Comm., 545 
P.2d 495 (Utah 1975). 
COLLATERAL REFERENCES 
Utah Law Review. - Ecology Symposium, 1970 Utah L. Rev. 383 et seq. 
Environmental Contamination: A Foul and Pestilent Congregation of Vapors, 1970 Utah L. Rev. 414. 
Air Pollution, Nuisance Law, and Private Litigation, 1971 Utah L. Rev. 142. 
Utah Environmental Problems and Legislative Response, 1972 Utah L. Rev. 479, 1973 Utah L. Rev. 
Journal of Energy, Natural Resources & Environmental Law. - The General Duty to Prevent 
Accidental Releases of Extremely Hazardous Substances: The General Duty Clause of Section 112(r) of 
the Clean Air Act, 13 J. Energy, Nat. Resources, & Envtl. L. 61 (1993). 
Am. Jur. 2d. - 61A Am. Jur. 2d Pollution Control § 52 et seq. 
C.J.S. - 39A C.J.S. Health and Environment § 130. 
A.L.R. - Class action for relief against air or water pollution, maintainability in state court of, 47 
A.L.R.3d 769. 
Validity of legislation permitting administrative agency to fix permissible standards of pollutant 
emission, 48 A.L.R.3d 326. 
Sufficiency of evidence of violation in administrative proceeding terminating in abatement order, 48 
A.L.R.3d 795. 
Preliminary mandatory injunction to prevent, correct, or reduce effects of polluting practices, 49 
A.LR.3d 1239. 
Evidence as to Ringelmann Chart observations, 51 A.L.R.3d 1026. 
Right to maintain action to enjoin public nuisance as affected by existence of pollution control agency, 
60 A.LR.3d 665. 
When statute of limitations begins to run as to cause of action for nuisance based on air pollution, 19 
A.LR.4th 456. 
Standing to sue for violation of state environmental regulatory statute, 66 A.L.R.4th 685. 
Liability insurance coverage for violations of antipollution laws, 87 A.L.R.4th 444. 
Control of interstate pollution under Clean Air Act, as amended in 1977 (42 USCS §§ 7401 to 7626), 
82A.L.R. Fed. 316. 
Application of air quality modeling to decision making under Clean Air Act (42 USCS §§ 7401-7426), 
84A.L.R. Fed. 710. 
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Standing of air pollution source to challenge Clean Air Act (42 USCS §§ 7401-7626) or its 
implementation, 85 A.L.R. Fed. 515. 
What constitutes modification of stationary source, under § 111 (a)(3), (4) of Clean Air Act (42 USCS § 
7411 (a)(3), (4)), so as to subject source to Environmental Protection Agency's new source performance 
standards, 94 A.L.R. Fed. 750. 
19-2-102. Definitions. 
As used in this chapter: 
(1) "Air contaminant" means any particulate matter or any gas, vapor, suspended solid, or any 
combination of them, excluding steam and water vapors. 
(2) "Air contaminant source" means all sources of emission of air contaminants whether 
privately or publicly owned or operated. 
(3) "Air pollution" means the presence in the ambient air of one or more air contaminants in 
the quantities and duration and under conditions and circumstances as is or tends to be injurious 
to human health or welfare, animal or plant life, or property, or would unreasonably interfere 
with the enjoyment of life or use of property, as determined by the rules adopted by the board. 
(4) "Ambient air" means the surrounding or outside air. 
(5) "Asbestos" means the asbestiform varieties of serpentine (chrysotile), riebeckite 
(crocidolite), cummingtonite-grunerite, anthophyllite, and actinolite-tremolite. 
(6) "Asbestos-containing material" means any material containing more than 1% asbestos, as 
determined using the method adopted in 40 CFR Part 61, Subpart M, National Emission 
Standard for Asbestos. 
(7) "Asbestos inspection" means an activity undertaken to determine the presence or location, 
or to assess the condition of, asbestos-containing material or suspected asbestos-containing 
material, whether by visual or physical examination, or by taking samples of the material. 
(8) (a) "Board" means the Air Quality Board. 
(b) "Board" means, as used in Sections 19-2-123 through 19-2-126, the Air Quality Board or 
the Water Quality Board. 
(9) "Executive secretary" means the executive secretary of the board. 
(10) (a) "Facility" means machinery, equipment, structures, or any part or accessories of 
them, installed or acquired for the primary purpose of controlling or disposing of air pollution. 
(b) "Facility" does not include an air conditioner, fan, or other similar facility for the comfort 
of personnel. 
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(11) "Friable asbestos-containing material" means any material containing more than 1% 
asbestos, as determined using the method adopted in 40 CFR Part 61, Subpart M, National 
Emission Standard for Asbestos, that hand pressure can crumble, pulverize, or reduce to powder 
when dry. 
(12) "Indirect source" means a facility, building, structure, or installation which attracts or 
may attract mobile source activity that results in emissions of a pollutant for which there is a 
national standard. 
(13) (a) "Pollution control facility" or "facility" means, as used in Sections 19-2-123 through 
19-2-126, any land, structure, building, installation, excavation, machinery, equipment, or device, 
or any addition to, reconstruction, replacement or improvement of, land or an existing structure, 
building, installation, excavation, machinery, equipment, or device reasonably used, erected, 
constructed, acquired, or installed by any person if the primary purpose of the use, erection, 
construction, acquisition, or installation is the prevention, control, or reduction of air or water 
pollution by: 
(i) the disposal or elimination of or redesign to eliminate waste and the use of treatment 
works for industrial waste as defined in Title 19, Chapter 5, Water Quality Act; or 
(ii) the disposal, elimination, or reduction of or redesign to eliminate or reduce air 
contaminants or air pollution or air contamination sources and the use of air cleaning devices. 
(b) "Pollution control facility" or "facility" does not include air conditioners, septic tanks, or 
other facilities for human waste, nor any property installed, constructed, or used for the moving 
of sewage to the collection facilities of a public or quasi-public sewerage system. 
History: C. 1953, 26-13-2, enacted by L. 1981, ch. 126, § 14; 1986, ch. 84, § 1; 1988, ch. 169, 
§ 16; renumbered by L. 1991, ch. 112, § 40; 1994, ch. 135, § 1; 1995, ch. 250, § 1. 
Amendment Notes. - The 1994 amendment, effective July 1, 1994, substituted "the primary purpose" 
for "a substantial purpose" in the introductory language of Subsection (11)(a). 
The 1995 amendment, effective May 1, 1995, added Subsections (6) and (7), redesignating the 
subsequent subsections accordingly, substituted "asbestos-containing" for "asbestos" and replaced "by 
weight" with the language beginning with "as determined" and ending with "Asbestos" in Subsection (11), 
and added "Water Quality Act" in Subsection (13)(a)(i). 
NOTES TO DECISIONS 
Interference with enjoyment of life. 
Regulation prohibiting the emission of smoke of a shade or density darker than No. 2 Ringelmann 
Chart (40% opaque), or equivalent opacity, was a valid exercise of the Air Conservation Committee's 
power to prohibit pollution that "would unreasonably interfere with the enjoyment of life." Lloyd A. Fry Co. v. 
Utah Air Conservation Comm., 545 P.2d 495 (Utah 1975). 
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19-2-103. Members of board - Appointment - Terms - Organization - Per diem and 
expenses. 
(1) The board comprises 11 members, one of whom shall be the executive director and ten of 
whom shall be appointed by the governor with the advice and consent of the Senate. 
(2) The members shall be knowledgeable of air pollution matters and shall be: 
(a) a practicing physician and surgeon licensed in the state not connected with industry; 
(b) a registered professional engineer who is not from industry; 
(c) a representative from municipal government; 
(d) a representative from county government; 
(e) a representative from agriculture; 
(f) a representative from the mining industry; 
(g) a representative from manufacturing; 
(h) a representative from the fuel industry; and 
(i) two representatives of the public not representing or connected with industry, at least one 
of whom represents organized environmental interests. 
(3) No more than five of the appointed members shall belong to the same political party. 
(4) The majority of the members may not derive any significant portion of their income from 
persons subject to permits or orders under this chapter. Any potential conflict of interest of any 
member or the executive secretary, relevant to the interests of the board, shall be adequately 
disclosed. 
(5) Members serving on the Air Conservation Committee created by Chapter 126, Laws of 
Utah 1981, as amended, shall serve as members of the board throughout the terms for which they 
were appointed. 
(6) (a) Except as required by Subsection (6)(b), members shall be appointed for a term of 
four years. 
(b) Notwithstanding the requirements of Subsection (6)(a), the governor shall, at the time of 
appointment or reappointment, adjust the length of terms to ensure that the terms of board 
members are staggered so that approximately half of the board is appointed every two years. 
(7) Members may serve more than one term. 
(8) Members shall hold office until the expiration of their terms and until their successors are 
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appointed, but not more than 90 days after the expiration of their terms. 
(9) When a vacancy occurs in the membership for any reason, the replacement shall be 
appointed for the unexpired term. 
(10) The board shall elect annually a chair and a vice chair from its members. 
(11) (a) The board shall meet at least quarterly, and special meetings may be called by the 
chair upon his own initiative, upon the request of the executive secretary, or upon the request of 
three members of the board. 
(b) Three days' notice shall be given to each member of the board prior to any meeting. 
(12) Six members constitute a quorum at any meeting, and the action of a majority of 
members present is the action of the board. 
(13) (a) (i) Members who are not government employees shall receive no compensation or 
benefits for their services, but may receive per diem and expenses incurred in the performance of 
the member's official duties at the rates established by the Division of Finance under Sections 
63A-3-106and63A-3-107. 
(ii) Members may decline to receive per diem and expenses for their service. 
(b) (i) State government officer and employee members who do not receive salary, per diem, 
or expenses from their agency for their service may receive per diem and expenses incurred in the 
performance of their official duties from the board at the rates established by the Division of 
Finance under Sections 63A-3-106 and 63A-3-107. 
(ii) State government officer and employee members may decline to receive per diem and 
expenses for their service. 
(c) (i) Local government members who do not receive salary, per diem, or expenses from the 
entity that they represent for their service may receive per diem and expenses incurred in the 
performance of their official duties at the rates established by the Division of Finance under 
Sections 63A-3-106 and 63A-3-107. 
(ii) Local government members may decline to receive per diem and expenses for their 
service. 
History: C. 1953, 26-13-5, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, § 41; 1993, ch. 212, § 10; 1996, ch. 243, § 49; 2001, ch. 275, § 1. 
Amendment Notes. - The 1996 amendment, effective April 29, 1996, rewrote Subsection (6), revising 
provisions relating to terms of members; added Subsections (9) and (13); deleted former Subsection (12), 
relating to members' expenses; and made appropriate redesignations of subsections and stylistic 
changes. 
The 2001 amendment, effective April 30, 2001, deleted "written" before "request of three" in 
Subsection (11)(a) and made stylistic changes. 
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Compiler's Notes. - Laws 1981, ch. 126, cited in Subsection (5), enacted this chapter, which had 
provided for an Air Conservation Committee until the 1991 amendments substituted provisions for the Air 
Quality Board. 
19-2-104. Powers of board. 
(1) The board may make rules in accordance with Title 63, Chapter 46a, Utah Administrative 
Rulemaking Act: 
(a) regarding the control, abatement, and prevention of air pollution from all sources and the 
establishment of the maximum quantity of air contaminants that may be emitted by any air 
contaminant source; 
(b) establishing air quality standards; 
(c) requiring persons engaged in operations which result in air pollution to: 
(i) install, maintain, and use emission monitoring devices, as the board finds necessary; 
(ii) file periodic reports containing information relating to the rate, period of emission, and 
composition of the air contaminant; and 
(iii) provide access to records relating to emissions which cause or contribute to air pollution; 
(d) implementing 15 U.S.C.A. 2601 et seq. Toxic Substances Control Act, Subchapter II -
Asbestos Hazard Emergency Response, and reviewing and approving asbestos management plans 
submitted by local education agencies under that act; 
(e) establishing a requirement for a diesel emission opacity inspection and maintenance 
program for diesel-powered motor vehicles; 
(f) implementing an operating permit program as required by and in conformity with Titles 
IV and V of the federal Clean Air Act Amendments of 1990; 
(g) establishing requirements for county emissions inspection and maintenance programs 
after obtaining agreement from the counties that would be affected by the requirements; 
(h) with the approval of the governor, implementing in air quality nonattainment areas 
employer-based trip reduction programs applicable to businesses having more than 100 
employees at a single location and applicable to federal, state, and local governments to the 
extent necessary to attain and maintain ambient air quality standards consistent with the state 
implementation plan and federal requirements under the standards set forth in Subsection (2); 
and 
(i) implementing lead-based paint remediation training, certification, and performance 
requirements in accordance with 15 U.S.C.A. 2601 et seq., Toxic Substances Control Act, 
Subchapter IV - Lead Exposure Reduction, Section 402 and 404. 
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(2) When implementing Subsection (l)(h) the board shall take into consideration: 
(a) the impact of the business on overall air quality; and 
(b) the need of the business to use automobiles in order to carry out its business purposes. 
(3) The board may: 
(a) hold hearings relating to any aspect of or matter in the administration of this chapter and 
compel the attendance of witnesses and the production of documents and other evidence, 
administer oaths and take testimony, and receive evidence as necessary; 
(b) issue orders necessary to enforce the provisions of this chapter, enforce the orders by 
appropriate administrative and judicial proceedings, and institute judicial proceedings to secure 
compliance with this chapter; 
(c) settle or compromise any civil action initiated to compel compliance with this chapter and 
the rules made under this chapter; 
(d) secure necessary scientific, technical, administrative, and operational services, including 
laboratory facilities, by contract or otherwise; 
(e) prepare and develop a comprehensive plan or plans for the prevention, abatement, and 
control of air pollution in this state; 
(f) encourage voluntary cooperation by persons and affected groups to achieve the purposes 
of this chapter; 
(g) encourage local units of government to handle air pollution within their respective 
jurisdictions on a cooperative basis and provide technical and consultative assistance to them; 
(h) encourage and conduct studies, investigations, and research relating to air contamination 
and air pollution and their causes, effects, prevention, abatement, and control; 
(i) determine by means of field studies and sampling the degree of air contamination and air 
pollution in all parts of the state; 
(j) monitor the effects of the emission of air contaminants from motor vehicles on the quality 
of the outdoor atmosphere in all parts of this state and take appropriate action with respect to 
them; 
(k) collect and disseminate information and conduct educational and training programs 
relating to air contamination and air pollution; 
(1) advise, consult, contract, and cooperate with other agencies of the state, local 
governments, industries, other states, interstate or interlocal agencies, the federal government, 
and with interested persons or groups; 
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(m) consult, upon request, with any person proposing to construct, install, or otherwise 
acquire an air contaminant source in the state concerning the efficacy of any proposed control 
device, or system for this source, or the air pollution problem which may be related to the source, 
device, or system, but a consultation does not relieve any person from compliance with this 
chapter, the rules adopted under it, or any other provision of law; 
(n) accept, receive, and administer grants or other funds or gifts from public and private 
agencies, including the federal government, for the purpose of carrying out any of the functions 
of this chapter; 
(o) require the owner and operator of each new source which directly emits or has the 
potential to emit 100 tons per year or more of any air contaminant or the owner or operator of 
each existing source which by modification will increase emissions or have the potential of 
increasing emissions by 100 tons per year or more of any air contaminant, to pay a fee sufficient 
to cover the reasonable costs of: 
(i) reviewing and acting upon the notice required under Section 19-2-108; and 
(ii) implementing and enforcing requirements placed on the sources by any approval order 
issued pursuant to notice, not including any court costs associated with any enforcement action; 
(p) assess and collect noncompliance penalties as required in Section 120 of the federal Clean 
AirAct,42U.S.C. Sec. 7420; 
(q) meet the requirements of federal air pollution laws; 
(r) establish work practice, certification, and clearance air sampling requirements for persons 
who: 
(i) contract for hire to conduct demolition, renovation, salvage, encapsulation work involving 
friable asbestos-containing materials, or asbestos inspections; or 
(ii) conduct work described in Subsection (i) in areas to which the general public has 
unrestrained access or in school buildings that are subject to the federal Asbestos Hazard 
Emergency Response Act of 1986; 
(iii) conduct asbestos inspections in facilities subject to 15 U.S.C.A. 2601 et seq., Toxic 
Substances Control Act, Subchapter II - Asbestos Hazard Emergency Response; or 
(iv) conduct lead paint inspections in facilities subject to 15 U.S.C.A. 2601 et seq., Toxic 
Substances Control Act, Subchapter IV - Lead Exposure Reduction; 
(s) establish certification requirements for persons required under 15 U.S.C.A. 2601 et seq., 
Toxic Substances Control Act, Subchapter II - Asbestos Hazard Emergency Response, to be 
accredited as inspectors, management planners, abatement project designers, asbestos abatement 
contractors and supervisors, or asbestos abatement workers; 
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(t) establish certification requirements for asbestos project monitors, which shall provide for 
experience-based certification of persons who, prior to establishment of the certification 
requirements, had received relevant asbestos training, as defined by rule, and had acquired at 
least 1,000 hours of experience as project monitors; 
(u) establish certification procedures and requirements for certification of the conversion of a 
motor vehicle to a clean-fuel vehicle, certifying the vehicle is eligible for the tax credit granted in 
Section 59-7-605 or 59-10-127; 
(v) establish a program to certify private sector air quality permitting professionals (AQPP), 
as described in Section 19-2-109.5; and 
(w) establish certification requirements for persons required under 15 U.S.C.A. 2601 et seq., 
Toxic Control Act, Subchapter IV - Lead Exposure Reduction, to be accredited as inspectors, risk 
assessors, supervisors, project designers, or abatement workers. 
(4) Any rules adopted under this chapter shall be consistent with provisions of federal laws, 
if any, relating to control of motor vehicles or motor vehicle emissions. 
(5) Nothing in this chapter authorizes the board to require installation of or payment for any 
monitoring equipment by the owner or operator of a source if the owner or operator has installed 
or is operating monitoring equipment that is equivalent to equipment which the board would 
require under this section. 
History: C. 1953, 26-13-6, enacted by L. 1981, ch. 126, § 14; 1986, ch. 84, § 2; 1988, ch. 188, 
§ 1; 1990, ch. 85, § 1; renumbered by L. 1991, ch. 112, § 42; 1992, ch. 105, § 1; 1992, ch. 
I l l , § 1; 1994, ch. 262, § 1; 1995, ch. 250, § 2; 1996, ch. 75, § 1; 1996, ch. 257, § 1; 1998, ch. 
177, § 1. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-101, R307-102, R307-107, R307-110, R307-115, 
R307-121, R307-122, R307-130, R307-135, R307-150, R307-155, R307-158, R307-165, 
R307-170, R307-201, R307-202, R307-203, R307-205, R307-206, R307-210, R307-214, 
R307-215, R307-220, R307-221, R307-222, R307-301, R307-302, R307-305, R307-307, 
R307-309, R307-320, R307-325, R307-326, R307-327, R307-328, R307-332, R307-335, 
R307-340, R307-341, R307-342, R307-343, R307-401, R307-403, R307-405, R307-406, 
R307-410, R307-413, R307-414, R307-415, R307-417, R307-420, R307-801, R307-840. 
Amendment Notes. - The 1994 amendment, effective May 2, 1994, added Subsections (1)(h) and 
(2), making related changes. 
The 1995 amendment, effective May 1, 1995, updated the reference to the federal Asbestos Hazard 
Emergency Response Act in Subsections (1)(d) and (3)(s); rewrote the introductory paragraph in 
Subsection (3)(r), which had read "establish requirements for work practice and certification of persons 
who," and substituted "asbestos-containing" for "asbestos" and "asbestos inspections" for "identification" 
in Subsection (3)(r)(i); added Subsections (3)(r)(iii) and (3)(t); and made related changes. 
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The 1996 amendment by ch. 75, effective April 29, 1996, added Subsection (3)(v). 
The 1996 amendment by ch. 257, effective July 1, 1996, added Subsection (3)(u) and made a related 
stylistic change. 
The 1998 amendment, effective May 4, 1998, in Subsection (1)(h) inserted "applicable to" in the 
middle, substituted "under the" for "subject to" before "standards" and "set forth in" for "under" thereafter; 
and added Subsections (1)(i), (3)(r)(iv), and (3)(w), making related changes. 
Federal Law. - The Asbestos Hazard Emergency Response Act of 1986, cited several times in this 
section, is codified primarily as 15 U.S.C. § 2601 et seq. 
The Clean Air Act, cited in Subsections (1)(f) and (3)(p), is codified as 42 U.S.C. § 7401 et seq. For 
Titles IV and V of the 1990 amendments, see 42 U.S.C. §§ 7651 et seq. and 7661 et seq. 
COLLATERAL REFERENCES 
A.L.R. - Validity of state and local air pollution administrative rules, 74 A.L.R.4th 566. 
19-2-105. Duties of board. 
The board, in conjunction with the governing body of each county identified in Section 
41-6-163.7 and other interested parties, shall perform an evaluation of the inspection and 
maintenance program developed under Section 41-6-163.7 including issues relating to: 
(1) the implementation of a standardized inspection and maintenance program; 
(2) out-of-state registration of vehicles used in Utah; 
(3) out-of-county registration of vehicles used within the areas required to have an inspection 
and maintenance program; 
(4) use of the farm truck exemption; 
(5) mechanic training programs; 
(6) emissions standards; and 
(7) emissions waivers. 
History: C. 1953, 26-13-6.1, enacted by L. 1990, ch. 187, § 1; renumbered by L. 1991, ch. 
112, §43. 
19-2-105.3. Clean fuel requirements for fleets. 
(1) As used in this section: 
(a) "1990 Clean Air Act" means the federal Clean Air Act as amended in 1990. 
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(b) "Clean fuel" means: 
(i) propane, compressed natural gas, or electricity; 
(ii) other fuel the Air Quality Board created in Title 19, Chapter 2, Air Conservation Act, 
determines annually on or before July 1 is at least as effective as fuels under Subsection (l)(b)(i) 
in reducing air pollution; and 
(iii) other fuel that meets the clean fuel vehicle standards in the 1990 Clean Air Act. 
(c) "Fleet" means ten or more vehicles: 
(i) owned or operated by a single entity as defined by board rule; and 
(ii) capable of being fueled or that are fueled at a central location. 
(d) "Fleet" does not include motor vehicles that are: 
(i) held for lease or rental to the general public; 
(ii) held for sale or used as demonstration vehicles by motor vehicle dealers; 
(iii) used by motor vehicle manufacturers for product evaluations or tests; 
(iv) authorized emergency vehicles as defined in Section 41-6-1; 
(v) registered under Title 41, Chapter la, Part 2, Registration, as farm vehicles; 
(vi) special mobile equipment as defined in Section 41-la-102; 
(vii) heavy duty trucks with a gross vehicle weight rating of more than 26,000 pounds; 
(viii) regularly used by employees to drive to and from work, parked at the employees' 
personal residences when they are not at their employment, and not practicably fueled at a central 
location; 
(ix) owned, operated, or leased by public transit districts; or 
(x) exempted by board rule. 
(2) (a) After evaluation of reasonably available pollution control strategies, and as part of the 
state implementation plan demonstrating attainment of the national ambient air quality standards, 
the board may by rule, subject to Subsection (2)(c), require fleets in specified geographical areas 
to use clean fuels if the board determines fleet use of clean fuels is: 
(i) necessary to demonstrate attainment of the national ambient air quality standards in any 
area where they are required; and 
(ii) reasonably cost effective when compared to other similarly beneficial control strategies 
for demonstrating attainment of the national ambient air quality standards. 
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(b) State implementation plans developed prior to July 1, 1995, may require fleets to use 
clean fuels no earlier than July 1, 1995, unless the board determines fleet use of clean fuels is 
necessary prior to July 1, 1995, to demonstrate attainment of the national ambient air quality 
standards in any area by an attainment date established by federal law. 
(c) The board may not require more than 50% of those trucks in a fleet that are heavy duty 
trucks having a gross vehicle weight rating of more than 8,500 pounds and not more than 26,000 
pounds to convert to clean fuels under Subsection (b). 
(3) (a) After evaluation of reasonably available pollution control strategies, and as part of a 
state implementation plan demonstrating only maintenance of the national ambient air quality 
standards, the board may by rule, subject to Subsection (3)(b), require fleets in specified 
geographical areas to use clean fuels if the board determines fleet use of clean fuels is: 
(i) necessary to demonstrate maintenance of the national ambient air quality standards in any 
area where they are required; and 
(ii) reasonably cost effective as compared with other similarly beneficial control strategies for 
demonstrating maintenance of the national ambient air quality standards. 
(b) Under Subsection (a) the board may require no more than: 
(i) 30% of a fleet to use clean fuels before January 1, 1998; 
(ii) 50%) of a fleet to use clean fuels before January 1, 1999; and 
(iii) 70% of a fleet to use clean fuels before January 1, 2000. 
(c) The board may not require more than 50% of those trucks in a fleet that are heavy duty 
trucks having a gross vehicle weight rating of more than 8,500 pounds and not more than 26,000 
pounds to convert to clean fuels under Subsection (b). 
(4) Rules the board makes under this section may include: 
(a) dates by which fleets are required to convert to clean fuels under the provisions of this 
section; 
(b) definitions of fleet owners or operators; 
(c) definitions of vehicles exempted from this section by rule; 
(d) certification requirements for persons who install clean fuel conversion equipment, 
including testing and certification standards regarding installers; and 
(e) certification fees for installers, established under Section 63-38-3.2. 
(5) Implementation of this section and rules made under this section are subject to the 
reasonable availability of clean fuel in the local market as determined by the board. 
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History: C. 1953,19-2-105.3, enacted by L. 1992, ch. 106, § 1; 1995, ch. 28, § 6. 
Amendment Notes. - The 1995 amendment, effective May 1, 1995, inserted "Air Conservation Act" in 
Subsection (1)(b)(ii), substituted "Section 41-1a-102" for "Section 41-1-1" in Subsection (1)(d)(vi), and 
substituted "Section 63-38-3.2" for "Section 63-38-3" in Subsection (4)(e). 
Federal Law. - The Clean Air Act, cited in Subsection (1)(a), is codified as 42 U.S.C. § 7401 et seq. 
19-2-106. Rulemaking authority and procedure. 
(1) Except as provided in Subsection (2), no rule which the board makes for the purpose of 
administering a program under the federal Clean Air Act may be more stringent than the 
corresponding federal regulations which address the same circumstances. In making rules, the 
board may incorporate by reference corresponding federal regulations. 
(2) The board may make rules more stringent than corresponding federal regulations for the 
purpose described in Subsection (1), only if it makes a written finding after public comment and 
hearing and based on evidence in the record, that corresponding federal regulations are not 
adequate to protect public health and the environment of the state. Those findings shall be 
accompanied by an opinion referring to and evaluating the public health and environmental 
information and studies contained in the record which form the basis for the board's conclusion. 
History: C. 1953, 26-13-6.5, enacted by L. 1987, ch. 12, § 6; renumbered by L. 1991, ch. 112, 
§44. 
Federal Law. - The federal Clean Air Act, cited in Subsection (1), is codified as 42 U.S.C. § 7401 et 
seq. 
COLLATERAL REFERENCES 
A.L.R. - Validity of state and local air pollution administrative rules, 74 A.L.R.4th 566. 
19-2-107. Executive secretary - Appointment - Powers. 
(1) The executive secretary shall be appointed by the executive director, with the approval of 
the board, and shall serve under the administrative direction of the executive director. 
(2) The executive secretary may: 
(a) develop programs for the prevention, control, and abatement of new or existing air 
pollution resources of the state; 
(b) advise, consult, and cooperate with other agencies of the state, the federal government, 
other states and interstate agencies, and with affected groups, political subdivisions, and 
industries in furtherance of the purposes of this chapter; 
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(c) employ full-time employees necessary to carry out this chapter; 
(d) as authorized by the board, subject to the provisions of this chapter, authorize any 
employee or representative of the department to enter at reasonable time and upon reasonable 
notice in or upon public or private property for the purposes of inspecting and investigating 
conditions and plant records concerning possible air pollution; 
(e) encourage, participate in, or conduct studies, investigations, research, and demonstrations 
relating to air pollution and causes of it as advisable and necessary for the discharge of duties 
assigned under this chapter, including the establishment of inventories of pollution sources; 
(f) collect and disseminate information relating to air pollution and the prevention, control, 
and abatement of it; 
(g) as authorized by the board subject to the provisions of this chapter, enforce rules through 
the issuance of orders, including: 
(i) prohibiting or abating discharges of wastes affecting ambient air; 
(ii) requiring the construction of new control facilities or any parts of new control facilities or 
the modification, extension, or alteration of existing control facilities or any parts of new control 
facilities; or 
(iii) the adoption of other remedial measures to prevent, control, or abate air pollution; 
(h) review plans, specifications, or other data relative to pollution control systems or any part 
of the systems provided in this chapter; 
(i) as authorized by the board, subject to the provisions of this chapter, exercise all incidental 
powers necessary to carry out the purposes of this chapter, including certification to any state or 
federal authorities for tax purposes the fact of construction, installation, or acquisition of any 
facility, land, building, machinery, or equipment or any part of them, in conformity with this 
chapter; 
(j) cooperate with any person in studies and research regarding air pollution, its control, 
abatement, and prevention; and 
(k) represent the state with the specific concurrence of the executive director in all matters 
pertaining to interstate air pollution, including interstate compacts and similar agreements. 
History: C. 1953, 26-13-9, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §45. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-105. 
19-2-108. Notice of construction or modification of installations required - Authority of 
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executive secretary to prohibit construction - Hearings - Limitations on authority of board 
- Inspections authorized. 
(1) The board shall require that notice be given to the executive secretary by any person 
planning to construct a new installation which will or might reasonably be expected to be a 
source or indirect source of air pollution or to make modifications to an existing installation 
which will or might reasonably be expected to increase the amount of or change the character or 
effect of air contaminants discharged, so that the installation may be expected to be a source or 
indirect source of air pollution, or by any person planning to install an air cleaning device or 
other equipment intended to control emission of air contaminants. 
(2) (a) (i) The executive secretary may require, as a condition precedent to the construction, 
modification, installation, or establishment of the air contaminant source or indirect source, the 
submission of plans, specifications, and other information as he finds necessary to determine 
whether the proposed construction, modification, installation, or establishment will be in accord 
with applicable rules in force under this chapter. 
(ii) Plan approval for an indirect source may be delegated by the executive secretary to a local 
authority when requested and upon assurance that the local authority has and will maintain 
sufficient expertise to insure that the planned installation will meet the requirements established 
by law. 
(b) If within 90 days after the receipt of plans, specifications, or other information required 
under this subsection, the executive secretary determines that the proposed construction, 
installation, or establishment or any part of it will not be in accord with the requirements of this 
chapter or applicable rules or that further time, not exceeding three extensions of 30 days each, is 
required by the board to adequately review the plans, specifications, or other information, he 
shall issue an order prohibiting the construction, installation, or establishment of the air 
contaminant source or sources in whole or in part. 
(3) In addition to any other remedies, any person aggrieved by the issuance of an order either 
granting or denying a request for the construction of a new installation, and prior to invoking any 
such other remedies shall, upon request, in accordance with the rules of the board, be entitled to a 
hearing. Following the hearing, the permit may be affirmed, modified, or withdrawn. 
(4) Any features, machines, and devices constituting parts of or called for by plans, 
specifications, or other information submitted under Subsection (1) shall be maintained in good 
working order. 
(5) This section does not authorize the board to require the use of machinery, devices, or 
equipment from a particular supplier or produced by a particular manufacturer if the required 
performance standards may be met by machinery, devices, or equipment otherwise available. 
(6) (a) Any authorized officer, employee, or representative of the board may enter and 
inspect any property, premise, or place on or at which an air contaminant source is located or is 
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being constructed, modified, installed, or established at any reasonable time for the purpose of 
ascertaining the state of compliance with this chapter and the rules adopted under it. 
(b) (i) A person may not refuse entry or access to any authorized representative of the board 
who requests entry for purposes of inspection and who presents appropriate credentials. 
(ii) A person may not obstruct, hamper, or interfere with any inspection. 
(c) If requested, the owner or operator of the premises shall receive a report setting forth all 
facts found which relate to compliance status. 
History: C. 1953, 26-13-10, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §46. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-401, R307-403, R307-413, R307-420. 
COLLATERAL REFERENCES 
A.L.R. - Application of § 165 of Clean Air Act (42 USCS § 7475), pertaining to preconstruction 
requirements for prevention of significant deterioration, to particular emission sources, 86 A.L.R. Fed. 255. 
19-2-109. Air quality standards - Hearings on adoption - Orders of executive secretary -
Adoption of emission control requirements. 
(1) (a) The board, in adopting standards of quality for ambient air, shall conduct public 
hearings. 
(b) Notice of any public hearing for the consideration, adoption, or amendment of air quality 
standards shall specify the locations to which the proposed standards apply and the time, date, 
and place of the hearing. 
(c) The notice shall be published at least twice in any newspaper of general circulation in the 
area affected and shall be mailed at least 20 days before the public hearing to the chief executive 
of each political subdivision of the area affected and to other persons the executive secretary has 
reason to believe will be affected by the standards. 
(d) The adoption of air quality standards or any modification or changes to air quality 
standards shall be by order of the executive secretary following formal action of the board with 
respect to the standards. 
(e) The order shall be published in a newspaper of general circulation in the area affected. 
(2) (a) The board may establish emission control requirements by rule that in its judgment 
may be necessary to prevent, abate, or control air pollution that may be statewide or may vary 
from area to area, taking into account varying local conditions. 
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(b) In adopting these requirements, the board shall give notice and conduct public hearings in 
accordance with the requirements in Subsection (1). 
History: C. 1953, 26-13-11, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §47. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-205, R307-309. 
COLLATERAL REFERENCES 
A.L.R. - Validity of legislation permitting administrative agency to fix permissible standards of pollutant 
emission, 48 A.L.R.3d 326. 
Application of air quality modeling to decision making under Clean Air Act (42 USCS §§ 7401-7426), 
84A.L.R. Fed. 710. 
19-2-109.1. Operating permit required - Emissions fee - Implementation. 
(1) As used in this section and Sections 19-2-109.2 and 19-2-109.3: 
(a) "EPA" means the federal Environmental Protection Agency. 
(b) "1990 Clean Air Act" means the federal Clean Air Act as amended in 1990. 
(c) "Operating permit" means a permit issued by the executive secretary to sources of air 
pollution that meet the requirements of Titles IV and V of the 1990 Clean Air Act. 
(d) "Program" means the air pollution operating permit program established under this 
section to comply with Title V of the 1990 Clean Air Act. 
(e) "Regulated pollutant" has the same meaning as defined in Title V of the 1990 Clean Air 
Act and implementing federal regulations. 
(2) (a) A person may not operate any source of air pollution required to have a permit under 
Title V of the 1990 Clean Air Act without having obtained an operating permit from the 
executive secretary under procedures the board establishes by rule. 
(b) A person is not required to submit an operating permit application until the governor has 
submitted an operating permit program to the EPA. 
(c) Any operating permit issued under this section may not become effective until the day 
after the EPA issues approval of the permit program or November 15, 1995, whichever occurs 
first. 
(3) (a) Operating permits issued under this section shall be for a period of five years unless 
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the board makes a written finding, after public comment and hearing, and based on substantial 
evidence in the record, that an operating permit term of less than five years is necessary to protect 
the public health and the environment of the state. 
(b) The executive secretary may issue, modify, or renew an operating permit only after 
providing public notice, an opportunity for public comment, and an opportunity for a public 
hearing. 
(c) The executive secretary shall, in conformity with the 1990 Clean Air Act and 
implementing federal regulations, revise the conditions of issued operating permits to incorporate 
applicable federal regulations in conformity with Section 502(b)(9) of the 1990 Clean Air Act, if 
the remaining period of the permit is three or more years. 
(d) The executive secretary may terminate, modify, revoke, or reissue an operating permit for 
cause. 
(4) (a) The board shall establish a proposed annual emissions fee that conforms with Title V 
of the 1990 Clean Air Act for each ton of regulated pollutant, applicable to all sources required to 
obtain a permit. The emissions fee established under this section is in addition to fees assessed 
under Section 19-2-108 for issuance of an approval order. 
(b) In establishing the fee the board shall comply with the provisions of Section 63-38-3.2 
that require a public hearing and require the established fee to be submitted to the Legislature for 
its approval as part of the department's annual appropriations request. 
(c) The fee shall cover all reasonable direct and indirect costs required to develop and 
administer the program and the small business assistance program established under Section 
19-2-109.2. The board shall prepare an annual report of the emissions fees collected and the costs 
covered by those fees under this subsection. 
(d) The fee shall be established uniformly for all sources required to obtain an operating 
permit under the program and for all regulated pollutants. 
(e) The fee may not be assessed for emissions of any regulated pollutant if the emissions are 
already accounted for within the emissions of another regulated pollutant. 
(f) An emissions fee may not be assessed for any amount of a regulated pollutant emitted by 
any source in excess of 4,000 tons per year of that regulated pollutant. 
(5) Emissions fees for the period: 
(a) of July 1, 1992, through June 30, 1993, shall be based on the most recent emissions 
inventory prepared by the executive secretary; 
(b) on and after July 1, 1993, but prior to issuance of an operating permit, shall be based on 
the most recent emissions inventory, unless a source elects prior to July 1, 1992, to base the fee 
on allowable emissions, if applicable for a regulated pollutant. 
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(6) After an operating permit is issued the emissions fee shall be based on actual emissions 
for a regulated pollutant unless a source elects, prior to the issuance or renewal of a permit, to 
base the fee during the period of the permit on allowable emissions for that regulated pollutant. 
(7) If the owner or operator of a source subject to this section fails to timely pay an annual 
emissions fee, the executive secretary may: 
(a) impose a penalty of not more than 50% of the fee, in addition to the fee, plus interest on 
the fee computed at 12% annually; or 
(b) revoke the operating permit. 
(8) The owner or operator of a source subject to this section may contest an emissions fee 
assessment or associated penalty in an adjudicative hearing under the Title 63, Chapter 46b, 
Administrative Procedures Act, as provided in this subsection. 
(a) The owner or operator must pay the fee under protest prior to being entitled to a hearing. 
Payment of an emissions fee or penalty under protest is not a waiver of the right to contest the fee 
or penalty under this subsection. 
(b) A request for a hearing under this subsection shall be made after payment of the emissions 
fee and within six months after the emissions fee was due. 
(9) To reinstate an operating permit revoked under Subsection (7) the owner or operator shall 
pay all outstanding emissions fees, a penalty of not more than 50% of all outstanding fees, and 
interest on the outstanding emissions fees computed at 12% annually. 
(10) All emissions fees and penalties collected by the department under this section shall be 
deposited in the General Fund as the Air Pollution Operating Permit Program dedicated credit to 
be used solely to pay for the reasonable direct and indirect costs incurred by the department in 
developing and administering the program and the small business assistance program under 
Section 19-2-109.2. 
(11) Failure of the executive secretary to act on any operating permit application or renewal 
is a final administrative action only for the purpose of obtaining judicial review by any of the 
following persons to require the executive secretary to take action on the permit or its renewal 
without additional delay: 
(a) the applicant; 
(b) any person who participated in the public comment process; or 
(c) any other person who could obtain judicial review of that action under applicable law. 
History: C. 1953,19-2-109.1, enacted by L. 1992, ch. 105, § 2; 1995, ch. 28, § 7. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
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for the following administrative rule(s): R307-415. 
Amendment Notes. - The 1995 amendment, effective May 1, 1995, substituted "Section 63-38-3.2" 
for "Section 63-38-3" in Subsection (4)(b). 
Federal Law. - The Clean Air Act, cited throughout this section, is codified as 42 U.S.C. § 7401 et 
seq. 
19-2-109.2. Small business assistance program. 
(1) The board shall establish a small business stationary source technical and environmental 
compliance assistance program that conforms with Title V of the 1990 Clean Air Act to assist 
small businesses to comply with state and federal air pollution laws. 
(2) There is created the Compliance Advisory Panel to advise and monitor the program 
created in Subsection (1). The seven panel members are: 
(a) two members who are not owners or representatives of owners of small business 
stationary air pollution sources, selected by the governor to represent the general public; 
(b) four members who are owners or who represent owners of small business stationary 
sources selected by leadership of the Utah Legislature as follows: 
(i) one member selected by the majority leader of the Senate; 
(ii) one member selected by the minority leader of the Senate; 
(iii) one member selected by the majority leader of the House of Representatives; and 
(iv) one member selected by the minority leader of the House of Representatives; and 
(c) one member selected by the executive director to represent the Division of Air Quality, 
Department of Environmental Quality. 
(3) (a) Except as required by Subsection (b), as terms of current panel members expire, the 
department shall appoint each new member or reappointed member to a four-year term. 
(b) Notwithstanding the requirements of Subsection (a), the department shall, at the time of 
appointment or reappointment, adjust the length of terms to ensure that the terms of panel 
members are staggered so that approximately half of the panel is appointed every two years. 
(4) Members may serve more than one term. 
(5) Members shall hold office until the expiration of their terms and until their successors are 
appointed, but not more than 90 days after the expiration of their terms. 
(6) When a vacancy occurs in the membership for any reason, the replacement shall be 
appointed for the unexpired term. 
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(7) Every two years, the panel shall elect a chair from its members. 
(8) (a) The panel shall meet as necessary to carry out its duties. Meetings may be called by 
the chair, the executive secretary, or upon written request of three of the members of the panel. 
(b) Three days' notice shall be given to each member of the panel prior to a meeting. 
(9) Four members constitute a quorum at any meeting, and the action of the majority of 
members present is the action of the panel. 
(10) (a) (i) Members who are not government employees shall receive no compensation or 
benefits for their services, but may receive per diem and expenses incurred in the performance of 
the member's official duties at the rates established by the Division of Finance under Sections 
63A-3-106and63A-3-107. 
(ii) Members may decline to receive per diem and expenses for their service. 
(b) (i) State government officer and employee members who do not receive salary, per diem, 
or expenses from their agency for their service may receive per diem and expenses incurred in the 
performance of their official duties from the panel at the rates established by the Division of 
Finance under Sections 63A-3-106 and 63A-3-107. 
(ii) State government officer and employee members may decline to receive per diem and 
expenses for their service. 
(c) Legislators on the committee shall receive compensation and expenses as provided by law 
and legislative rule. 
History: C. 1953, 19-2-109.2, enacted by L. 1992, ch. 105, § 3; 1994, ch. 12, § 20; 1996, ch. 
243, § 50. 
Amendment Notes. - The 1994 amendment, effective May 2, 1994, corrected the references at the 
end of Subsection (9)(a). 
The 1996 amendment, effective April 29, 1996, rewrote Subsection (3), revising provisions relating to 
terms of members; added Subsection (6); redesignated former Subsections (6) through (8) as 
Subsections (7) through (9); deleted former Subsection (9), relating to members' expenses; and added 
Subsection (10). 
Federal Law. - The Clean Air Act, cited in Subsection (1), is codified as 42 U.S.C. § 7401 et seq. 
19-2-109.3. Public access to information. 
A copy of each permit application, compliance plan, emissions or compliance monitoring 
report, certification, and each operating permit issued under this chapter shall be made available 
to the public in accordance with Title 63, Chapter 2, Government Records Access and 
Management Act. 
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History: C. 1953,19-2-109.3, enacted by L. 1992, ch. 105, § 4. 
19-2-109.5. Private sector air quality permitting professionals certification program. 
(1) As used in this section, "AQPP" means an air quality permitting professional. 
(2) The board may establish a program to certify private sector AQPPs, including consultants 
and employees of companies that may seek air quality permits from the division. Any program 
established under this section shall include: 
(a) a training program established and operated by the department, which describes and 
explains the state law and rules regarding the air quality permit application and approval 
procedure under this chapter; 
(b) the requirement to pass an exam to measure qualifications of AQPP applicants; 
(c) an option for certification of an AQPP by passing the exam without undergoing any 
training required under the program; 
(d) an application process, including a fee established under Section 63-38-3.2 that covers the 
costs of the training, testing, and application process and the department's maintenance of a list 
of certified AQPPs; 
(e) certification of qualified AQPP applicants; 
(f) maintenance by the department of a current list of certified AQPPs, which is available to 
the public; and 
(g) procedures for the expedited review by the department of air quality permit applications 
submitted by certified AQPPs; and 
(h) professional standards for AQPPs. 
(3) The board may not require AQPP certification as a condition of preparing or submitting a 
notice of intent or operating permit application under this chapter. 
(4) Any program under this section shall provide for revocation of any certification issued 
under this section if the department determines, through an administrative hearing conducted 
under Title 63, Chapter 46b, Administrative Procedures Act, that the AQPP: 
(a) knowingly or negligently submitted false information or data as part of an air quality 
permit application; 
(b) prepared more than three air quality permit applications in one calendar year in a manner 
that each did not substantially comply with department application requirements; 
(c) prepared any air quality permit application in violation of the professional standards 
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defined by department rule. 
History: C. 1953,19-2-109.5, enacted by L. 1996, ch. 75, § 2. 
Effective Dates. - Laws 1996, ch. 75 became effective on April 29, 1996, pursuant to Utah Const., 
Art. VI, Sec. 25. 
19-2-110. Violations - Notice to violator - Corrective action orders - Conference, 
conciliation, and persuasion by board. 
(1) (a) Whenever the executive secretary has reason to believe that a violation of any 
provision of this chapter or any rule issued under it has occurred, he may serve written notice of 
the violation upon the alleged violator. The notice shall specify the provision of this chapter or 
rule alleged to be violated, the facts alleged to constitute the violation, and may include an order 
that necessary corrective action be taken within a reasonable time. 
(b) In lieu of beginning an adjudicative proceeding under Subsection (l)(a), the board may 
initiate an action pursuant to Section 19-2-115. 
(2) Nothing in this chapter prevents the board from making efforts to obtain voluntary 
compliance through warning, conference, conciliation, persuasion, or other appropriate means. 
(3) Hearings may be held before: 
(a) the board; 
(b) a hearing examiner of the board; or 
(c) a board member especially appointed by the board to hold the hearing. 
History: C. 1953, 26-13-12, enacted by L. 1981, ch. 126, § 14; 1987, ch. 12, § 7; 1987, ch. 
161, § 54; 1988, ch. 72, § 3; renumbered by L. 1991, ch. 112, § 48. 
NOTES TO DECISIONS 
Burden of proof. 
A hearing under this section is an administrative procedure, not a criminal trial, and the state need not 
prove every element of the alleged violation beyond a reasonable doubt. Lloyd A. Fry Co. v. Utah Air 
Conservation Comm., 545 P.2d 495 (Utah 1975). 
COLLATERAL REFERENCES 
A.L.R. - Necessity of showing scienter, knowledge, or intent, in prosecution for violation of air pollution 
or smoke control statute or ordinance, 46 A.L.R.3d 758. 
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Sufficiency of evidence of violation in administrative proceeding terminating in abatement order, 48 
A.LR.3d 795. 
19-2-111. Review of orders of hearing examiner - Procedure. 
Any person aggrieved by an order of a hearing examiner may file a motion for review of the 
order with the board. 
History: C. 1953, 26-13-13, enacted by L. 1981, ch. 126, § 14; 1987, ch. 161, § 55; 
renumbered by L. 1991, ch. 112, § 49. 
NOTES TO DECISIONS 
Review of facts. 
The appellate court on review would not disturb administrative findings of fact if supported by 
substantial evidence. Lloyd A. Fry Co. v. Utah Air Conservation Comm., 545 P.2d 495 (Utah 1975). 
19-2-112. Generalized condition of air pollution creating emergency - Sources causing 
imminent danger to health - Powers of executive director - Declaration of emergency. 
(1) (a) Title 63, Chapter 46b, Administrative Procedures Act, and any other provision of law 
to the contrary notwithstanding, if the executive director finds that a generalized condition of air 
pollution exists and that it creates an emergency requiring immediate action to protect human 
health or safety, the executive director, with the concurrence of the governor, shall order persons 
causing or contributing to the air pollution to reduce or discontinue immediately the emission of 
air contaminants. 
(b) The order shall fix a place and time, not later than 24 hours after its issuance, for a 
hearing to be held before the governor. 
(c) Not more than 24 hours after the commencement of this hearing, and without 
adjournment of it, the governor shall affirm, modify, or set aside the order of the executive 
director. 
(2) In the absence of a generalized condition of air pollution referred to in Subsection (1), 
but if the executive director finds that emissions from the operation of one or more air 
contaminant sources is causing imminent danger to human health or safety, he may commence 
adjudicative proceedings under Section 63-46b-20. 
(3) Nothing in this section limits any power that the governor or any other officer has to 
declare an emergency and act on the basis of that declaration. 
History: C. 1953, 26-13-14, enacted by L. 1981, ch. 126, § 14; 1987, ch. 161, § 56; 
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renumbered by L. 1991, ch. 112, § 50. 
19-2-113. Variances - Judicial review. 
(1) (a) Any person who owns or is in control of any plant, building, structure, establishment, 
process, or equipment may apply to the board for a variance from its rules. 
(b) The board may grant the requested variance following an announced public meeting, if it 
finds, after considering the endangerment to human health and safety and other relevant factors, 
that compliance with the rules from which variance is sought would produce serious hardship 
without equal or greater benefits to the public. 
(2) A variance may not be granted under this section until the board has considered the 
relative interests of the applicant, other owners of property likely to be affected by the discharges, 
and the general public. 
(3) Any variance or renewal of a variance shall be granted within the requirements of 
Subsection (1) and for time periods and under conditions consistent with the reasons for it, and 
within the following limitations: 
(a) if the variance is granted on the grounds that there are no practicable means known or 
available for the adequate prevention, abatement, or control of the air pollution involved, it shall 
be only until the necessary means for prevention, abatement, or control become known and 
available, and subject to the taking of any substitute or alternate measures that the board may 
prescribe; 
(b) (i) if the variance is granted on the grounds that compliance with the requirements from 
which variance is sought will require that measures, because of their extent or cost, must be 
spread over a long period of time, the variance shall be granted for a reasonable time that, in the 
view of the board, is required for implementation of the necessary measures; and 
(ii) a variance granted on this ground shall contain a timetable for the implementation of 
remedial measures in an expeditious manner and shall be conditioned on adherence to the 
timetable; or 
(c) if the variance is granted on the ground that it is necessary to relieve or prevent hardship 
of a kind other than that provided for in Subsection (a) or (b), it shall not be granted for more 
than one year. 
(4) (a) Any variance granted under this section may be renewed on terms and conditions and 
for periods that would be appropriate for initially granting a variance. 
(b) If a complaint is made to the board because of the variance, a renewal may not be granted 
unless, following an announced public meeting, the board finds that renewal is justified. 
(c) To receive a renewal, an applicant shall submit a request for agency action to the board 
requesting a renewal. 
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(d) Immediately upon receipt of an application for renewal, the board shall give public notice 
of the application as required by its rules. 
(5) (a) A variance or renewal is not a right of the applicant or holder but may be granted at 
the board's discretion. 
(b) A person aggrieved by the board's decision may obtain judicial review. 
(c) Venue for judicial review of informal adjudicative proceedings is in the district court in 
which the air contaminant source is situated. 
(6) (a) The board may review any variance during the term for which it was granted. 
(b) The review procedure is the same as that for an original application. 
(c) The variance may be revoked upon a finding that: 
(i) the nature or amount of emission has changed or increased; or 
(ii) if facts existing at the date of the review had existed at the time of the original 
application, the variance would not have been granted. 
(7) Nothing in this section and no variance or renewal granted pursuant to it shall be 
construed to prevent or limit the application of the emergency provisions and procedures of 
Section 19-2-112 to any person or property. 
History: C. 1953, 26-13-15, enacted by L. 1981, ch. 126, § 14; 1987, ch. 161, § 57; 
renumbered by L. 1991, ch. 112, § 51. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-102. 
COLLATERAL REFERENCES 
C.J.S. - 39A C.J.S. Health and Environment § 135. 
A.L.R. - Validity, construction, and application of variance provisions in state and local air pollution 
control laws and regulations, 66 A.L.R.4th 711. 
Construction and application of § 307(b)(1) of Clean Air Act (42 USCS § 7607(b)(1)) pertaining to 
judicial review by courts of appeals, 86 A.L.R. Fed. 604. 
19-2-114. Activities not in violation of chapter or rules. 
The following are not a violation of this chapter or of any rules made under it: 
(1) burning incident to horticultural or agricultural operations of: 
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(a) prunings from trees, bushes, and plants; or 
(b) dead or diseased trees, bushes, and plants, including stubble; 
(2) burning of weed growth along ditch banks incident to clearing these ditches for irrigation 
purposes; 
(3) controlled heating of orchards or other crops to lessen the chances of their being frozen so 
long as the emissions from this heating do not violate minimum standards set by the board; and 
(4) the controlled burning of not more than two structures per year by an organized and 
operating fire department for the purpose of training fire service personnel when the United 
States Weather Service clearing index is above 500. 
History: C. 1953, 26-13-16, enacted by L. 1981, ch. 126, § 14; 1991, ch. 86, § 1; renumbered 
byL. 1991, ch. 112, §52. 
COLLATERAL REFERENCES 
A.L.R. - Clean Air Act implementation plans for nonattainment areas, 90 A.L.R. Fed. 481. 
19-2-115. Violations - Penalties - Reimbursement for expenses. 
(1) The terms "knowingly," "willfully," and "criminal negligence" shall mean as defined in 
Section 76-2-103. 
(2) (a) Any person who violates this chapter, or any rule, order, or permit issued or adopted 
under this chapter is subject in a civil proceeding to a penalty not to exceed $10,000 per day for 
each violation. 
(b) Subsection (a) also applies to rules adopted under the authority of Section 19-2-104, for 
implementation of 15 U.S.C.A. 2601 et seq., Toxic Substances Control Act, Subchapter II -
Asbestos Hazard Emergency Response. 
(c) Penalties assessed for violations described in 15 U.S.C.A. 2647, Toxic Substances 
Control Act, Subchapter II - Asbestos Hazard Emergency Response, may not exceed the amounts 
specified in that section and shall be used in accordance with the provisions of that section. 
(3) A person is guilty of a class A misdemeanor and is subject to imprisonment under 
Section 76-3-204 and a fine of not more than $25,000 per day of violation if that person 
knowingly violates any of the following under this chapter: 
(a) an applicable standard or limitation; 
(b) a permit condition; or 
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(c) a fee or filing requirement. 
(4) A person is guilty of a third degree felony and is subject to imprisonment under Section 
76-3-203 and a fine of not more than $25,000 per day of violation who knowingly: 
(a) makes any false material statement, representation, or certification, in any notice or report 
required by permit; or 
(b) renders inaccurate any monitoring device or method required to be maintained by this 
chapter or applicable rules made under this chapter. 
(5) Any fine or penalty assessed under Subsections (2) or (3) is in lieu of any penalty under 
Section 19-2-109.1. 
(6) Any person who willfully violates Section 19-2-120 is guilty of a class A misdemeanor. 
(7) Any person who knowingly violates any requirement of an applicable implementation 
plan adopted by the board, more than 30 days after having been notified in writing by the 
executive secretary that he is violating the requirement, or knowingly violates an order issued 
under Section 19-2-110(1 )(a) is guilty of a third degree felony and subject to imprisonment under 
Section 76-3-203 and a fine not more than $25,000 per day of violation in the case of the first 
offense, and not more than $50,000 per day of violation in the case of subsequent offenses. 
(8) (a) As used in this section: 
(i) "Hazardous air pollutant" means any hazardous air pollutant listed pursuant to 42 USC 
7412 or any extremely hazardous substance listed pursuant to 42 USC 11002(a)(2). 
(ii) "Organization" means a legal entity, other than a government, established or organized for 
any purpose, and includes a corporation, company, association, firm, partnership, joint stock 
company, foundation, institution, trust, society, union, or any other association of persons. 
(iii) "Serious bodily injury" means bodily injury which involves a substantial risk of death, 
unconsciousness, extreme physical pain, protracted and obvious disfigurement, or protracted loss 
or impairment of the function of a bodily member, organ, or mental faculty. 
(b) (i) A person is guilty of a class A misdemeanor and subject to imprisonment under 
Section 76-3-204 and a fine of not more than $25,000 per day of violation if that person with 
criminal negligence: 
(A) releases into the ambient air any hazardous air pollutant; and 
(B) places another person in imminent danger of death or serious bodily injury. 
(ii) As used in Subsection (8)(b), "person" does not include an employee who is carrying out 
his normal activities and who is not a part of senior management personnel or a corporate officer. 
(c) A person is guilty of a second degree felony and is subject to imprisonment under Section 
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76-3-203 and a fine of not more than $50,000 per day of violation if that person: 
(i) knowingly releases into the ambient air any hazardous air pollutant; and 
(ii) knows at the time that he is placing another person in imminent danger of death or serious 
bodily injury. 
(d) If a person is an organization, it shall, upon conviction of violating Subsection (c), be 
subject to a fine of not more than $1,000,000. 
(e) (i) A defendant who is an individual is considered to have acted knowingly under 
Subsections (c) and (d), if: 
(A) the defendant's conduct placed another person in imminent danger of death or serious 
bodily injury; and 
(B) the defendant was aware of or believed that there was an imminent danger of death or 
serious bodily injury to another person. 
(ii) Knowledge possessed by a person other than the defendant may not be attributed to the 
defendant. 
(iii) Circumstantial evidence may be used to prove that the defendant possessed actual 
knowledge, including evidence that the defendant took affirmative steps to be shielded from 
receiving relevant information. 
(f) (i) It is an affirmative defense to prosecution under Subsection (8) that the conduct 
charged was freely consented to by the person endangered and that the danger and conduct 
charged were reasonably foreseeable hazards of: 
(A) an occupation, a business, a profession; or 
(B) medical treatment or medical or scientific experimentation conducted by professionally 
approved methods and the other person was aware of the risks involved prior to giving consent. 
(ii) The defendant has the burden of proof to establish any affirmative defense under this 
Subsection (f) and must prove that defense by a preponderance of the evidence. 
(9) (a) Except as provided in Subsection (b), and unless prohibited by federal law, all 
penalties assessed and collected under the authority of this section shall be deposited in the 
General Fund. 
(b) The department may reimburse itself and local governments from monies collected from 
civil penalties for extraordinary expenses incurred in environmental enforcement activities. 
(c) The department shall regulate reimbursements by making rules that: 
(i) define qualifying environmental enforcement activities; and 
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(ii) define qualifying extraordinary expenses. 
History: C. 1953, 26-13-18, enacted by L. 1981, ch. 126, § 14; 1986, ch. 178, § 17; 1988, ch. 
188, § 2; 1989, ch. 238, § 4; renumbered by L. 1991, ch. 112, § 53; 1992, ch. 105, § 5; 1995, 
ch. 250, § 3; 1998, ch. 271, § 1. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-130, R307-135, R307-170. 
Amendment Notes. - The 1995 amendment, effective May 1, 1995, updated references to the federal 
Asbestos Hazard Emergency Response Act In Subsections (1)(b) and (c) and substituted "Section 
19-2-109.1" for "Subsection 19-2-109.1" in Subsection (4). 
The 1998 amendment, effective May 4, 1998, added Subsections (1) and (8), redesignating 
subsections accordingly; in Subsection (3) substituted "a class A misdemeanor" for "an infraction" and 
"$25,000 per day" for "$10,000 per day" and inserted "imprisonment under Section 76-3-204"; in 
Subsection (4) substituted "a third degree felony" for "an infraction" and "$25,000 per day" for "$10,000 for 
each instance" and inserted "imprisonment under Section 76-3-203"; inserted "material" before 
"statement" in Subsection (4)(a); in Subsection (7) added "or knowingly violates an order issued under 
Section 19-2-110(1 )(a)" and "imprisonment under Section 76-3-203" and substituted "third degree felony" 
for "criminal offense"; deleted former Subsection (6)(b) relating to any person who violates a written order 
requiring the person to comply with the requirements of an implementation plan being guilty of a criminal 
offense; and made numerous stylistic changes throughout the section. 
Cross-References. - Sentencing for felonies, §§ 76-3-201, 76-3-203, 76-3-301. 
Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301. 
COLLATERAL REFERENCES 
Am. Jur. 2d. - 61A Am. Jur. 2d Pollution Control § 81. 
CJ.S. - 39A C.J.S. Health and Environment § 139. 
A.L.R. - Necessity of showing scienter, knowledge, or intent, in prosecution for violation of air pollution 
or smoke control statute or ordinance, 46 A.L.R.3d 758. 
19-2-116. Injunction or other remedies to prevent violations - Civil actions not 
abridged. 
(1) Action under Section 19-2-115 does not bar enforcement of this chapter, or any of the 
rules adopted under it or any orders made under it by injunction or other appropriate remedy. The 
board has the power to institute and maintain in the name of the state any and all enforcement 
proceedings. 
(2) This chapter does not abridge, limit, impair, create, enlarge, or otherwise affect 
substantively or procedurally the right of any person to damages or other relief on account of 
injury to persons or property and to maintain any action or other appropriate proceeding for this 
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purpose. 
(3) (a) In addition to any other remedy created in this chapter, upon failure of any person to 
comply with any provision of this chapter or any rule adopted under it or any final order made by 
the board, the executive secretary, or the executive director and when it appears necessary for the 
protection of health and welfare, the board may initiate through its executive secretary an action 
for appropriate injunctive relief. 
(b) The attorney general shall bring injunctive relief actions on request. 
(c) A bond is not required. 
History: C. 1953, 26-13-19, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §54. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-135. 
Cross-References. - Nuisance, action for injunction or damages, § 78-38-1. 
Nuisance, criminal provisions, § 76-10-801 et seq. 
COLLATERAL REFERENCES 
Am. Jur. 2d. - 61A Am. Jur. 2d Pollution Control § 121. 
C.J.S. - 39A C.J.S. Health and Environment §§ 151-153. 
A.L.R. - Incinerator, operation of, as nuisance, 41 A.LR.3d 1009. 
Class action for relief against air or water pollution, maintainability in state court of, 47 A.L.R.3d 769. 
Preliminary mandatory injunction to prevent, correct, or reduce effects of polluting practices, 49 
A.LR.3d 1239. 
Right to maintain action to enjoin public nuisance as affected by existence of pollution control agency, 
60 A.LR.3d 665. 
When statute of limitations begins to run as to cause of action for nuisance based on air pollution, 19 
A.L.R.4th 456. 
Standing to sue for violation of state environmental regulatory statute, 66 A.L.R.4th 685. 
Construction and application of 42 USCS § 7604(d), pertaining to recovering costs of litigation in suits 
under Clean Air Act, 85 A.L.R. Fed. 118. 
19-2-117. Attorney general as legal advisor to board - Duties of attorney general and 
county attorneys. 
(1) The attorney general is the legal advisor to the board and its executive secretary and shall 
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defend them or any of them in all actions or proceedings brought against them or any of them. 
(2) The county attorney in the county in which a cause of action arises may, upon request of 
the board or its executive secretary, bring any action, civil or criminal, to abate a condition which 
exists in violation of, or to prosecute for the violation of or to enforce, this chapter or the 
standards, orders, or rules of the board or the executive secretary issued under this chapter. 
(3) The board or its executive secretary may bring any action and be represented by the 
attorney general. 
(4) In the event any person fails to comply with a cease and desist order of the board or its 
executive secretary that is not subject to a stay pending administrative or judicial review, the 
board may, through its executive secretary, initiate an action for, and is entitled to, injunctive 
relief to prevent any further or continued violation of the order. 
History: C. 1953, 26-13-20, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §55. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-135. 
19-2-118. Violation of injunction evidence of contempt. 
Failure to comply with the terms of any injunction issued under this chapter is prima facie 
evidence of contempt which is punishable as for other civil contempts. 
History: C. 1953, 26-13-21, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §56. 
19-2-119. Civil or criminal remedies not excluded - Actionable rights under chapter -
No liability for acts of God or other catastrophes. 
(1) Existing civil or criminal remedies for any wrongful action which is a violation of any 
part of the law are not excluded by this chapter. 
(2) Persons other than the state or the board do not acquire actionable rights by virtue of this 
chapter. 
(3) The liabilities imposed for violation of this chapter are not imposed for any violation 
caused by an act of God, war, strike, riot, or other catastrophe. 
History: C. 1953, 26-13-22, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §57. 
Cross-References. - Nuisance, action for injunction or damages, § 78-38-1. 
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Nuisance, criminal provisions, § 76-10-801 etseq. 
COLLATERAL REFERENCES 
Am. Jur. 2d. - 61A Am. Jur. 2d Pollution Control § 451 et seq. 
A.L.R. - Incinerator, operation of, as nuisance, 41 A.LR.3d 1009. 
Class action for relief against air or water pollution, maintainability in state court of, 47 A.LR.3d 769. 
Right to maintain action to enjoin public nuisance as affected by existence of pollution control agency, 
60A.LR.3d665. 
When statute of limitations begins to run as to cause of action for nuisance based on air pollution, 19 
A.LR.4th 456. 
Standing to sue for violation of state environmental regulatory statute, 66 A.L.R.4th 685. 
19-2-120. Information required of owners or operators of air contaminant sources. 
The owner or operator of any stationary air contaminant source in the state shall furnish to the 
board the reports required under Section 19-2-104 and any other information the board finds 
necessary to determine whether the source is in compliance with state and federal regulations and 
standards. The information shall be correlated with applicable emission standards or limitations 
and shall be available to the public during normal business hours at the office of the department. 
History: C. 1953, 26-13-23, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §58. 
19-2-121. Ordinances of political subdivisions authorized. 
Any political subdivision of the state may enact and enforce ordinances to control air 
pollution that are consistent with this chapter. 
History: C. 1953, 26-13-24, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §59. 
19-2-122. Cooperative agreements between political subdivisions and department. 
(1) Any political subdivision of the state may enter into and perform with other political 
subdivisions of the state or with the department contracts and agreements as they find proper for 
establishing, planning, operating, and financing air pollution programs. 
(2) The agreements may provide for an agency to: 
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(a) supervise and operate an air pollution program; 
(b) prescribe, subject to the approval of the board, the agency's powers and duties; and 
(c) fix the compensation of the agency's members and employees. 
History: C. 1953, 26-13-25, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §60. 
19-2-123. Tax relief to encourage investment in facilities - Sales and use tax exemption. 
(1) It is in the public interest of the state to encourage, through tax relief, investment in 
pollution control and pollution elimination facilities while at the same time making and keeping 
the state an attractive location for continued industrial development, including the expansion of 
existing plants, thereby increasing employment and payrolls and upgrading the natural resources 
of the state. 
(2) All materials and equipment purchased, leased, or otherwise procured and services 
utilized for the construction or installation in a pollution control facility are exempt from sales 
and use taxes imposed by Title 59, Chapter 12, Sales and Use Tax Act, upon obtaining a 
certification of pollution control facility from the board. 
History: C. 1953, 26-13-26, enacted by L. 1981, ch. 126, § 14; 1988, ch. 169, § 17; 
renumbered by L. 1991, ch. 112, § 61. 
19-2-124. Application for certification of pollution control facility - Refunds - Interest. 
(1) (a) A person who qualifies under Subsection (2) may apply to the board for certification 
of a pollution control facility or facilities erected, constructed, or installed, or to be erected, 
constructed, or installed in the state on or after July 1, 1986, but on or before June 30, 2004. 
(b) An application may be filed at any time after a firm construction contract has been entered 
or construction has commenced. 
(2) (a) (i) A person who applies under Subsection (1) shall be the owner of a trade or 
business that uses property in the state requiring a pollution control facility to prevent or 
minimize pollution or a person who, as a lessee or pursuant to an agreement, conducts the trade 
or business that operates or uses the property. 
(ii) For purposes of this Subsection (2), "owner" includes a contract purchaser. 
(b) The facility shall be owned, operated, or leased during a part of the tax year in which the 
exemption is claimed. 
(c) A person who obtains certification for a pollution control facility may claim an exemption 
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from sales and use taxes as provided in Sections 19-2-123 and 59-12-104 only during the time 
period beginning on or after July 1, 1986, and ending on or before June 30, 2004. 
(d) A person who pays a tax under Title 59, Chapter 12, Sales and Use Tax Act, on a 
purchase of tangible personal property or services used in the construction of or incorporated into 
a pollution control facility that: 
(i) is not certified under Section 19-2-125, may obtain a refund of the tax if: 
(A) the board subsequently certifies the pollution control facility; 
(B) the tangible personal property or services meet the requirements for exemption provided 
in Subsections 19-2-123(2) and 59-12-104(11), except for the certification requirement; and 
(C) the person files a claim for the refund with the State Tax Commission within the lesser 
of: 
(I) three years after the day on which the pollution control facility is certified under Section 
19-2-125; or 
(II) six years after the day on which the person pays the tax under Title 59, Chapter 12, Sales 
and Use Tax Act; or 
(ii) is certified under Section 19-2-125, may obtain a refund of the tax if: 
(A) the tangible personal property or services meet the requirements for exemption provided 
in Subsections 19-2-123(2) and 59-12-104(11); and 
(B) the person files a claim for the refund with the State Tax Commission within three years 
after the day on which the person pays the tax under Title 59, Chapter 12, Sales and Use Tax Act. 
(e) (i) If a person files a claim for a refund of taxes under Subsection (2)(d)(i) paid on a 
purchase of tangible personal property or services used in the construction of or incorporated into 
a pollution control facility that was not certified under Section 19-2-125 at the time of the 
purchase: 
(A) within 180 days after the day on which the board certifies the pollution control facility, 
interest shall accrue to the amount of the refund granted by the State Tax Commission: 
(I) at the rate prescribed in Section 59-1-402; and 
(II) beginning on the day on which the person pays the tax under Title 59, Chapter 12, Sales 
and Use Tax Act, for which the person is claiming a refund; or 
(B) more than 180 days after the day on which the board certifies the pollution control 
facility, interest shall be added to the amount of the refund granted by the State Tax Commission: 
(I) at the rate prescribed in Section 59-1-402; and 
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(II) beginning 30 days after the day on which the person files the claim for a refund under 
Subsection (2)(d). 
(ii) If a person files a claim for a refund of taxes under Subsection (2)(d)(ii) paid on a 
purchase of tangible personal property or services used in the construction of or incorporated into 
a pollution control facility that was certified under Section 19-2-125 at the time of the purchase, 
interest shall accrue to the amount of the refund granted by the State Tax Commission: 
(A) at the rate prescribed in Section 59-1-402; and 
(B) beginning 30 days after the day on which the person files a claim for a refund under 
Subsection (2)(d). 
(3) (a) Each application shall be in a format prescribed by the board, contain a description of 
the facilities and materials incorporated in them, the machinery and equipment, the existing or 
proposed operational procedure, and a statement of the purpose of pollution prevention, control, 
or reduction served or to be served by the facility. 
(b) The board may require any further information it finds necessary before issuance of a 
certificate. 
History: C. 1953, 26-13-27, enacted by L. 1981, ch. 126, § 14; 1985, ch. 80, § 1; 1990, ch. 
291, § 1; renumbered by L. 1991, ch. 112, § 62; 1994, ch. 135, § 2; 1999, ch. 314, § 1; 2001, 
ch. 275, § 2. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-120. 
Amendment Notes. - The 1994 amendment, effective July 1, 1994, substituted "1999" for "1996" at 
the end of the first sentence of Subsection (1) and the end of Subsection (2)(c). 
The 1999 amendment, effective May 3, 1999, divided Subsection (1), substituted "on or after July 1, 
1986, but on or before June 30, 2004" for "after December 31, 1972, or on or before January 31, 1985, 
and after June 30, 1986, and before July 1, 1999" in Subsection (1)(a), and rewrote Subsection (2). 
The 2001 amendment, effective April 30, 2001, substituted "in a format" for "in writing on a form" in 
Subsection (3)(a). 
Applicability. - Laws 1994, ch. 135, § 5 provides that the act takes effect on July 1, 1994, for all 
applications filed after that date. 
19-2-125. Action on application for certification. 
(1) (a) If the board, after consulting with the State Tax Commission, finds that a pollution 
control facility or a part of a pollution control facility, for which application is made under 
Section 19-2-124 was or is to be erected, constructed, acquired, or installed on or after July 1, 
1986, but on or before June 30, 2004, and is designed and is being operated or will operate 
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primarily to prevent, control, or reduce air or water pollution, and that the applicant qualifies 
under Section 19-2-124, the board shall certify the facility. 
(b) If one or more facilities constitute an operational unit, the board may certify those 
facilities under one certificate. 
(2) (a) The board and the State Tax Commission shall act on an application under Section 
19-2-124 before the 120th day after filing. 
(b) Failure of the board and the State Tax Commission to timely act constitutes automatic 
acceptance of the application and the board shall furnish a certificate to the applicant on demand. 
History: C. 1953, 26-13-28, enacted by L. 1981, ch. 126, § 14; 1985, ch. 80, § 2; 1987, ch. 
161, § 58; 1990, ch. 291, § 2; renumbered by L. 1991, ch. 112, § 63; 1994, ch. 135, § 3; 1999, 
ch. 314, § 2. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-120. 
Amendment Notes. - The 1994 amendment, effective July 1, 1994, in Subsection (1)(a), inserted 
"after consulting with the State Tax Commission" and substituted "1999" for "1996" and "primarily " for "to 
a substantial extent"; in Subsections (2)(a) and (b), inserted "and the State Tax Commission"; and made 
stylistic changes. 
The 1999 amendment, effective May 3, 1999, substituted "on or after July 1, 1986, but on or before 
June 30, 2004" for "after December 31, 1972, or on or before January 31, 1985, and after June 30, 1986, 
and before July 1, 1999" in Subsection (1)(a). 
Applicability. - Laws 1994, ch. 135, § 5 provides that the act takes effect on July 1, 1994, for all 
applications filed after that date. 
19-2-126. Revocation of certification - Grounds - Procedure. 
(1) (a) The board, after consulting with the State Tax Commission, may revoke the 
certification issued under Section 19-2-125 of any pollution control facility if it finds that the: 
(i) certification was obtained by fraud or gross misrepresentation; or 
(ii) holder of the certificate has failed substantially to operate the facility for the purpose of, 
and to the extent necessary to prevent, control, or reduce air or water pollution as specified in the 
certificate. 
(b) A shutdown of the facility due to force majeure, including obsolescence, is not cause to 
revoke certification of any facility. 
(2) (a) The board shall provide notice of the revocation by issuing a notice of agency action, 
(b) The holder of the certificate may obtain judicial review of the revocation. 
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(c) The revocation is final and conclusive unless an appeal is taken. 
(d) If the revocation is affirmed on appeal, revocation is final on the date notice of revocation 
was received by the holder. 
(3) As soon as a revocation under this section is final, the board shall notify the State Tax 
Commission of the revocation. 
(4) (a) If the certification of a pollution control facility is revoked, all prior tax relief 
provided to the holder because of the certificate is forfeited. 
(b) The State Tax Commission shall collect taxes not paid by the holder because of the tax 
relief provided the holder to the extent permitted by the applicable statute of limitations. 
History: C. 1953, 26-13-29, enacted by L. 1981, ch. 126, § 14; 1987, ch. 161, § 59; 
renumbered by L. 1991, ch. 112, § 64; 1994, ch. 135, § 4. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following administrative rule(s): R307-120. 
Amendment Notes. - The 1994 amendment, effective July 1, 1994, inserted "after consulting with the 
State Tax Commission" in the introductory language of Subsection (1 )(a). 
Cross-References. - Taxation, Title 59. 
19-2-127. Rules for administering certification for tax relief. 
In addition to the powers granted it, the board may formulate, amend, or cancel rules 
establishing procedures for processing and evaluating applications for certification, establishing 
procedures for the issuance and revocation of certificates, and all other matters pertaining to the 
board in administering certification for tax relief on pollution control facilities. 
History: C. 1953, 26-13-30, enacted by L. 1981, ch. 126, § 14; renumbered by L. 1991, ch. 
112, §65. 
Administrative Rules. - This section is implemented by, interpreted by, or cited as authority 
for the following 
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Effective September 15, 1998 1 
R307. Environmental Quality, Air Quality. 
R307-801. Asbestos. 
R307-801-1. Definitions. 
The following additional definitions 
apply to R307-801. 
"Adequately wet" means to sufficiently 
mix or penetrate with liquid to prevent the 
release of particulate. If visible emissions are 
observed coming from asbestos containing 
material, then that material has not been 
adequately wetted. However, the absence of 
visible emissions is not sufficient evidence of 
being adequately wet. 
"AHERA" means the federal Asbestos 
Hazard Emergency Response Act of 1986 and 
the Environmental Protection Agency 
implementing regulations, 40 CFR Part 763, 
Subpart E - Asbestos-Containing Materials in 
Schools. 
"Airlock" means a system for allowing 
access to an area with minimum air movement 
through the system. The airlock typically 
consists of two curtained doorways separated by 
a distance of at least 3 feet such that personnel 
pass through one doorway into the airlock, 
allowing the doorway sheeting to overlap and 
close off the opening before proceeding through 
the second doorway, thereby preventing flow-
through of contaminated air. 
"Amended water" means a mixture of 
water and a chemical surfactant or a wetting 
agent that provides equivalent control of 
asbestos fiber release. 
"Asbestos" means the asbestiform 
varieties of serpentine (chrysotile), riebeckite 
(crocidolite), cummingtonite-grunerite 
(amosite), anthophyllite, and actinolite-
tremolite. 
"Asbestos-containing material" means 
any material containing more than one percent 
(1%) asbestos as determined using the method 
specified in Appendix A, Subpart F, 40 CFR 
Part 763 Section 1, Polarized Light Microscopy. 
If the asbestos content is less than 10% as 
determined by a method other than point 
counting using polarized light microscopy 
(PLM), verify the asbestos content by point 
counting using PLM. 
"Asbestos contractor" means any person 
who contracts for hire to perform an asbestos 
project or an asbestos inspection. 
"Asbestos Inspection" means an activity 
undertaken to determine the presence or 
location, or to assess the condition of, asbestos-
containing material or suspected asbestos-
containing material, whether by visual or 
physical examination, or by taking samples of 
the material. This term includes reinspections 
of the type described in AHERA, 40 CFR 
763.85(b), of known or assumed asbestos-
containing material which has been previously 
identified. The term does not include the 
following: 
(1) periodic surveillance of the type 
described in AHERA, 40 CFR 763.92(b), solely 
for the purpose of recording or reporting a 
change in the condition of known or assumed 
asbestos-containing material; 
(2) inspections performed by 
employees or agents of federal, state, or local 
government solely for the purpose of 
determining compliance with applicable statutes 
or regulations; or 
(3) visual inspections of the type 
described in AHERA, 40 CFR 763.90(i), solely 
for the purpose of determining completion of 
response actions. 
"Asbestos project" means any activity, 
involving the removal, encapsulation, enclosure, 
renovation, repair, demolition, salvage, disposal, 
or other disturbance of friable asbestos-
containing material. 
"Asbestos project operator" means any 
asbestos contractor, any person responsible for 
the persons performing an asbestos project in an 
area to which the general public has 
unrestrained access, or any LEA responsible for 
the persons performing an asbestos project in a 
school building subject to AHERA. 
"Asbestos removal" means the stripping 
of asbestos-containing materials from surfaces 
or components of a structure and to take out 
structural components that contain or are 
covered with friable asbestos-containing 
material from a structure. 
"Asbestos waste" means mill tailings or 
any waste that contains commercial asbestos 
and is generated by a source subject to R307-
801. This term includes filters from control 
devices, friable asbestos-containing waste 
material, and bags or other similar packaging 
contaminated with commercial asbestos. As 
applied to demolition and renovations, this term 
includes materials contaminated with asbestos 
including disposable equipment and clothing. 
"Asbestos worker" means a person 
who,in a nonsupervisory capacity, performs an 
asbestos project. 
"CFR" means Code of Federal 
Regulations. 
"Certification" means an authorization 
issued by the executive secretary to persons who 
engage in asbestos projects or who act as 
asbestos workers, supervisors, inspectors, 
project designers, or management planners. 
"Clean room" means an uncontaminated 
area or room which is part of the worker 
decontamination system and which has 
Effective September 15, 1998 
provisions for storage of workers' street clothes 
and clean protective equipment. 
"Consultant" means a person who acts 
as an inspector, management planner, project 
designer, or any combination thereof. 
"Delegated local agency" means a 
public agency having a memorandum of 
agreement with the Utah Department of 
Environmental Quality, Utah Air Quality Board, 
that assigns designated responsibilities for the 
administration of NESHAP Subpart M and/or 
R307-801 to the public agency. 
"Demolition" means the wrecking or 
removal of any load-supporting structural 
member of a structure together with any related 
handling operations or the intentional burning of 
any structure. 
"Emergency renovation operation" 
means any asbestos project which was not 
planned but results from a sudden, unexpected 
event that, if not immediately attended to, 
presents a safety or public health hazard, is 
necessary to protect equipment from damage, or 
is necessary to avoid imposing an unreasonable 
financial burden. This term includes operations 
necessitated by nonroutine failure of equipment. 
"Encapsulation" means the application 
of an encapsulating agent to asbestos-containing 
materials to control the release of asbestos fibers 
into the air. 
"Encapsulating agent" means a coating 
applied to the surface of friable asbestos-
containing materials for the purpose of 
preventing the release of asbestos fibers. The 
encapsulating agent creates a membrane over 
the surface (bridging encapsulant) or penetrates 
the material and binds its components together 
(penetrating encapsulant). 
"Enclosure" means an airtight, 
impermeable, permanent barrier around asbestos 
containing material to prevent the release of 
asbestos fibers into the air. 
"Equipment room" means a 
contaminated area or room which is part of the 
asbestos worker decontamination system with 
provisions for storage of contaminated clothing 
and equipment. 
"Friable asbestos-containing material" 
means any asbestos-containing material that 
hand pressure can crumble, pulverize, or reduce 
to powder when dry. 
"HEPA filtration" means the high 
efficiency particulate air filtration found in 
respirators and vacuum systems capable of 
filtering particles greater than 0.3 micron in 
diameter with 99.97% efficiency, for use in 
asbestos-contaminated environments. 
"Inspector" means a person who 
performs an asbestos inspection. 
"LEA" means a local education agency 
as defined in AHERA. 
"Management planner" means a person 
who prepares a management plan for a school 
building subject to AHERA. 
"Minor fiber release episode" means any 
uncontrolled or unintentional disturbance of 
asbestos-containing material resulting in a 
visible emission which involves the falling or 
dislodging of three square or linear feet or less 
of friable asbestos-containing material. 
"Model Accreditation Plan" means 40 
CFR Part 763, Subpart E, Appendix C, Asbestos 
Model Accreditation Plan. 
"NESHAP" means the National 
Emission Standards for Hazardous Air 
Pollutants, 40 CFR Part 61, Subpart M, the 
National Emission Standard for Asbestos. 
"NESHAP size asbestos project" means 
any asbestos project that involves at least: 
(1) 260 linear feet (80 meters) of pipe 
covered with friable asbestos-containing 
material; 
(2) 160 square feet (15 square meters) 
of friable asbestos-containing material used to 
cover or coat any duct, boiler, tank, reactor, 
turbine, equipment, structure, structural 
member, or structural component; or 
(3) 35 cubic feet (one cubic meter) of 
friable asbestos-containing material removed 
from structural members or components where 
the length and area could not be measured 
previously. 
"OSHA" means Occupational Safety 
and Health Administration. 
"Planned asbestos project" means 
asbestos projects in which the amount of 
asbestos-containing material to be removed, 
stripped, or otherwise disturbed within a 
calendar year, January 1 through December 31, 
is the NESHAP size. This term includes 
nonscheduled renovation operations necessitated 
by the routine failure of equipment, which is 
expected to occur within a given period based 
on past operating experience. 
"Project designer" means a person who 
designs an asbestos project other than: 
(1) a small-scale, short duration 
asbestos project; or 
(2) an asbestos project necessitated by a 
minor fiber release episode. 
"Public and commercial building" 
means the interior space of any building which 
is not a school building, except that the term 
does not include any residential apartment 
building of fewer than 10 units or detached 
single-family homes. 
"Public agency" means any federal or 
state department, bureau, institution or agency 
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thereof, any municipal corporation, county, city, 
or other political or taxing subdivision of the 
state. 
"Renovation" means altering in any way 
one or more structural components. Operations 
in which load-supporting structural members are 
wrecked or taken out are excluded. 
"Response Action" means a method, 
including removal, encapsulation, enclosure, 
repair, and operation and maintenance, that 
protects human health and the environment from 
friable asbestos-containing material. 
"Shower room" means a room between 
the clean room and equipment room in the 
worker decontamination system with hot and 
cold or warm running water controllable at the 
tap and suitably arranged for complete 
showering during worker decontamination. 
"Single family residential dwelling" 
means any structure or portion of a structure 
whose primary use is for housing of one family. 
Residential portions of multi-unit dwellings 
such as apartment buildings, condominiums, 
duplexes and triplexes are also considered to be, 
for the purposes of R307-801, single family 
residential dwellings; common areas such as 
hallways, entryways, and boiler rooms are not 
single family residential dwellings. 
"Site supervisor" means a person who 
meets the definition of a "competent person" as 
cited in 29 CFR 1926.1101 (OSHA) and has the 
authority to act as the agent of the asbestos 
project operator at the asbestos project work 
site. 
"Small-scale, short-duration asbestos 
project" means an asbestos project such as, but 
not limited to: 
(1) removal of asbestos-containing 
insulation on pipes; 
(2) removal of small quantities of 
asbestos-containing insulation on beams or 
above ceilings; 
(3) replacement of an asbestos-
containing gasket on a valve; 
(4) installation or removal of a small 
section of dry wall; 
(5) installation of electrical conduits 
through or proximate to asbestos-containing 
materials. Small-scale, short-duration asbestos 
projects can further be defined by the following 
considerations: 
(6) removal and/or repair of small 
quantities of asbestos-containing materials only 
if required in the performance of another 
maintenance activity not intended as asbestos 
abatement; 
(7) removal of asbestos-containing 
thermal system insulation not to exceed amounts 
greater than those which can be contained in a 
single glove bag; 
(8) minor repairs to damaged thermal 
system insulation which do not require removal; 
(9) repairs to a piece of asbestos-
containing wallboard; 
(10) repairs, involving removal, 
encapsulation or enclosure, to small amounts of 
friable asbestos-containing material only if 
required in the performance of emergency or 
routine renovation activity not intended solely as 
asbestos abatement. Such work may not exceed 
amounts greater than those which can be 
contained in a single prefabricated mini-
enclosure. Such an enclosure shall conform 
spatially and geometrically to the localized work 
area, in order to perform its intended 
containment function. 
"Strip" means to take off asbestos 
containing material from any part of a structure 
or structural component. 
"Structural component" means any pipe, 
duct, boiler, tank, reactor, turbine, or furnace at 
or in a structure or any structural member of the 
structure. 
"Structural member" means any load-
supporting member of a structure, such as 
beams and load-supporting walls or any non-
load-supporting member, such as ceilings and 
non-load-supporting Avails. 
"Structure" means, for the purposes of 
R307-801: any institutional, commercial, 
residential, or industrial building, equipment, 
building component, installation, or other 
construction. 
"Supervisor" means a person who 
carries out or oversees an asbestos project. 
"TSCA accreditation" means successful 
completion of training as an inspector, 
management planner, project designer, 
contractor/supervisor, or worker, as specified in 
the Toxic Substances Control Act, Title II. 
"TSCA Title II" means 15 U.S.C. 2641 
through 2656, Toxic Substances Control Act, 
Subchapter II - Asbestos Hazard Emergency 
Response, and 40 CFR Part 763, Subpart E -
Asbestos-Containing Materials in Schools, 
including appendices. 
"Waste generator" means any owner or 
operator of a source covered by R307-801 
whose act or process produces asbestos waste. 
"Waste shipment record" means the 
shipping document, that the waste generator 
originates and signs, and is used to track and 
substantiate the disposition of asbestos waste. 
"Worker decontamination system" 
means an enclosed area, isolated from areas 
which are not contaminated with asbestos, 
consisting of a clean room, shower room, and 
equipment room, each separated from the other 
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by airlocks and accessible through doorways 
protected with two overlapping polyethylene 
sheets. 
"Working day" means Monday through 
Friday and includes holidays that fall on any of 
the days Monday through Friday. 
R307-801-2. Implementation and Adoption of TSCA 
Title II. 
(1) The provisions of TSCA Title II are 
adopted and incorporated herewith by reference. 
The accreditation provisions of the Model 
Accreditation Plan are also adopted and 
incorporated herewith by reference as 
mandatory requirements. 
(2) Implementation of the provisions 40 
CFR Part 763, Subpart E, except for the Model 
Accreditation Plan, shall be limited to those 
provisions for which the EPA has waived its 
requirements in accordance with 40 CFR 
Subpart 763.98, Waiver; delegation to State, as 
published at 52 FR 41826, (October 30, 1987). 
R307-801-3. Applicability. 
(1) Certification and Accreditation 
Requirements. 
(a) Asbestos project in a structure, 
(i) The following persons shall be 
certified, as specified under R307-801-4a 
through 4i, prior to conducting an asbestos 
project in a structure: 
(A) asbestos contractors; and 
(B) inspectors. 
(ii) The asbestos project operator shall 
ensure the following persons are trained or 
accredited, as specified in R307-801-5a through 
5f, prior to conducting an asbestos project: 
(A) supervisors; 
(B) asbestos workers; and 
(C) persons who disturb any amount of 
friable asbestos- containing material in areas to 
which the general public has unrestrained 
access. 
(b) Asbestos activity subject to TSCA 
Title II. The following persons shall be 
certified, as specified in R307-801-4a through 
4i, prior to conducting an asbestos activity 
subject to TSCA Title II: 
(i) asbestos contractors; 
(ii) supervisors; 
(iii) asbestos workers; 
(iv) inspectors; 
(v) management planners; and 
(vi) project designers. 
(2) Work Practice Requirements. 
The work practice requirements of 
R307-801 apply to any asbestos project operator 
who performs an asbestos project; persons who 
disturb any amount of friable asbestos-
containing material in an area where the general 
public has unrestrained access; and to asbestos 
workers, supervisors, and consultants who 
perform work on an asbestos project. 
(3) The requirements of R307-214-1 
(NESHAP 40 CFR Part 61 Subpart M, the 
National Emission Standard for Asbestos) apply 
to asbestos projects subject to R307-801. 
R307-801-4a. Asbestos Contractor, Supervisor, and 
Consultant Certification Requirements. 
(1) Certificate required. 
(a) The following persons shall obtain a 
certificate: 
(i) Asbestos contractors, prior to 
engaging in an asbestos project in a structure; 
(ii) inspectors, prior to contracting for 
hire to perform an asbestos inspection, 
performing an asbestos inspection in an area to 
which the general public has unrestrained 
access, or performing an asbestos inspection in a 
building subject to TSCA Title II (public and 
commercial building); 
(iii) supervisors, asbestos workers, and 
project designers, prior to engaging in an 
asbestos project subject to the accreditation 
requirements of TSCA Title II; and 
(iv) management planners, prior to 
preparing a management plan for a school 
building subject to AHERA. 
(b) The requirements of(l)(a) above 
shall not apply to a person who performs an 
asbestos project on a single family residential 
dwelling that is his primary residence. 
(2) Application for certification. 
Asbestos contractors, supervisors, asbestos 
workers, and consultants required to be certified 
under (l)(a) above shall: 
(a) submit a completed application to 
the executive secretary on forms provided by 
the executive secretary; 
(b) pay the authorized certification fee 
to the Division of Air Quality; and 
(c) provide evidence that they have 
complied with the requirements of the 
applicable Subsections R307-801-4b through 4e 
below, and any additional information requested 
by the executive secretary. 
R307-801-4b. Asbestos Contractor. 
(1) In order to be certified as required 
under R307-801-4a(l)(a), an asbestos contractor 
shall submit: 
(a) a master plan that describes in detail 
how the contractor will comply with R307-801 
during asbestos projects or asbestos inspections, 
including the setup procedures, work practices, 
decontamination and cleanup practices, and 
equipment that will be typically used during 
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asbestos projects; 
(b) copies of medical surveillance 
records of employees and the contractor's 
respiratory protection program as required by 29 
CFR 1926.1101 (OSHA); 
(c) a list of the other states where the 
asbestos contractor is licensed or certified for 
asbestos project work, if applicable; and a list of 
all previous names used by the asbestos 
contractor; 
(d) a description of past compliance 
history relating to asbestos activities, if 
applicable; 
(e) evidence that all asbestos workers 
and supervisors who conduct work on an 
asbestos project: 
(i) subject to TSCA Title II are certified 
as specified in R307-801-4a through 4e; and 
(ii) in a structure are TSCA accredited 
or passed a training course approved in 
accordance with R307-801-5e; and 
(f) evidence that all asbestos inspectors 
are certified as specified in R307-801-4a 
through 4i. 
(2) Certificate transfer prohibited. The 
transfer of an asbestos contractor certificate is 
prohibited. Whenever there is a change in the 
controlling interest of the legal entity certified, a 
new certificate is required. 
R307-801-4c. Asbestos Supervisor. 
In order to be certified as a supervisor as 
required under R307-801-4a(l), supervisors 
shall submit certificates of initial and current 
contractor/supervisor TSCA accreditation in a 
state that has a Contractor Accreditation 
Program that meets the Model Accreditation 
Plan or from a training course approved in 
accordance with R307-801-5e. 
R307-801-4d. Asbestos Worker. 
In order to be certified as an asbestos 
worker as required under R307-801-4a(l), 
asbestos workers shall submit certificates of 
initial and current asbestos worker TSCA 
accreditation in a state that has a Contractor 
Accreditation Program that meets the Model 
Accreditation Plan or from a training course 
approved in accordance with R307-801-5e. 
R307-801-4e. Consultant and Consultant-in-Training. 
(1) A consultant may be certified to 
perform asbestos-related activities in one or 
more of the following disciplines: inspector; 
management planner; or project designer. A 
consultant-in-training may be certified in one or 
more of the following disciplines: inspector in 
training; management planner in training; or 
project designer in training. 
(2) Certified Consultant. 
(a) In order to be certified as a 
consultant, an applicant shall submit: 
(i) evidence from employers of the 
appropriate hours of experience as specified in 
(b) through (e) below in performing the duties 
outlined for the specific discipline in (3) below; 
and 
(ii) certificates of initial and current 
TSCA accreditation for the specific discipline in 
a state that has a Contractor Accreditation 
Program that meets the Model Accreditation 
Plan or from a training course approved in 
accordance with R307-801-5e. 
(b) The experience requirements 
specified under (a)(i) above may be gained 
working as a TSCA accredited consultant, by 
being responsible for persons accredited as 
consultants,by being under the direct 
supervision of a TSCA accredited consultant, or 
by working as a consultant-in-training under the 
direct supervision of a certified consultant, for 
the specific discipline. 
(c) An applicant with a bachelor's 
degree in engineering, architecture, industrial 
hygiene, science or a related field must have at 
least 1,000 hours experience as specified under 
(a)(i) above. 
(d) An applicant with a two year 
associate degree in a field related to 
engineering, architecture, industrial hygiene, 
science, or a similar field must have at least 
2,000 hours experience as specified under (a)(i) 
above. 
(e) An applicant with a high school 
degree must have at least 4,000 hours 
experience as specified under (a)(i) above. 
(3) Applicable experience. 
(a) Inspector: experience performing 
the field work portion of asbestos inspections, 
including collecting bulk samples, categorizing 
asbestos containing material, assessing asbestos 
containing material, and preparing inspection 
reports; 
(b) Management Planner. In order to be 
a consultant certified as a management planner, 
an applicant shall submit evidence from 
employers of experience evaluating inspection 
reports, selecting response actions, analyzing the 
cost of response actions, ranking response 
actions, preparing operations and maintenance 
plans, and preparing management plans. The 
inspector experience requirements as specified 
under (a) above may be substituted to meet the 
management planner experience requirements. 
(c) Project Designer: experience 
designing, preparing, and evaluating 
specifications for asbestos abatement projects; 
preparing bidding documents, architectural 
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drawings and schematic drawings of asbestos 
project work sites; determining the methods of 
asbestos abatement; and assessing the health 
hazards associated with asbestos containing 
material in structures. Registration as a 
professional engineer, licensed architect, or 
certified industrial hygienist may be substituted 
for experience as a project designer to meet the 
project designer experience requirements. 
(4) Consultant-in-training Certification. 
In order to be certified as a consultant-in-
training, an applicant shall submit: 
(a) certificates of initial and current 
TSCA accreditation for the specific discipline in 
a state that has a Contractor Accreditation 
Program that meets the Model Accreditation 
Plan or from a training course approved in 
accordance with R307-801-5e; and 
(b) the name and certification number 
of the certified consultant(s) who will directly 
supervise and review the performance of all 
duties listed in (3) above for the specific 
discipline. 
R307-801-4f. Exemption of Supervisors from 
Certification as an Asbestos Worker. 
A certified supervisor may perform the 
duties of an asbestos worker without being 
certified or accredited as an asbestos worker. 
R307-801-4g. Action on an Application. 
(1) Response to Application. Within 30 
calendar days after receiving a completed 
application, including all additional information 
requested, the executive secretary will issue 
certification or deny the application. 
(2) Denial of Application. 
(a) The executive secretary may deny 
an application if the executive secretary 
determines that the applicant has not 
demonstrated compliance and/or the ability to 
comply with the applicable requirements, 
procedures, and standards established by R307-
801 and R307-214-1, NESHAP Subpart M, the 
National Emission Standard for Asbestos. 
(b) Upon being denied certification, the 
applicant may request a hearing before the Utah 
Air Quality Board as provided by law. 
R307-801-4h. Suspension and Revocation. 
The executive secretary may revoke or 
suspend any certification based upon violations 
of any requirement stated herein or in R307-
214-1, NESHAP. Justifications for suspension 
or revocation may include, but are not limited 
to: falsification or knowing omission of any 
written submittals required as part of R307-801, 
omission or improper use of work practices, 
improper disposal of friable asbestos-containing 
materials, spread of asbestos beyond the 
containment area, use of untrained or 
unaccredited workers for asbestos projects, or 
use of improper respirators. Certification may 
be revoked or suspended if the certified person 
fails to have his certification at the work site, 
permits the duplication or use of his own 
certification or TSCA accreditation by another, 
performs work for which certification or TSCA 
accreditation has not been received, or obtains 
TSCA accreditation from a training provider 
that does not have approval for the specific 
discipline in accordance with the Model 
Accreditation Plan. 
R307-801-4i. Duration and Renewal. 
(1) Duration. Unless revoked or 
suspended, a certification shall remain in effect: 
(a) for a period of one year from the 
date of issuance of certification as an asbestos 
contractor, or 
(b) until the expiration date of the 
current certificate of TSCA accreditation 
submitted with an asbestos worker's, 
supervisor's, or consultant's application for 
certification or recertification. 
(2) Renewal. The executive secretary 
shall renew a certification annually if: 
(a) the asbestos contractor: 
(i) submits a completed application for 
renewal on forms provided by the executive 
secretary not sooner than 90 days nor later than 
30 days from the date of expiration; 
(ii) has complied with all applicable 
requirements and rules. 
(b) the consultant: 
(i) submits a completed application for 
renewal on a form provided by the executive 
secretary no later than one year from the date of 
expiration of previous certification, and 
(ii) submits a certificate of TSCA 
accreditation for initial or refresher training in 
the specific discipline. 
(3) Procedure for Obtaining a Duplicate 
Certificate. The executive secretary may issue a 
duplicate certificate to replace a lost, stolen, or 
mutilated certificate. The certificate holder 
shall submit a completed application for a 
duplicate certificate on a form provided by the 
executive secretary. A duplicate certificate shall 
have "duplicate" stamped on the face and shall 
bear the same number and expiration date as the 
original certificate. 
R307-801-5a. Asbestos Worker Training. 
Each asbestos project operator shall 
ensure that each asbestos worker assigned to 
perform work on an asbestos project for the 
operator has had initial and annual review 
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training at a course approved by the executive 
secretary. Asbestos workers on projects subject 
to TSCA Title II must have the appropriate 
TSCA accreditation. Training courses for 
TSCA accreditation shall meet the specifications 
for a worker course in the Model Accreditation 
Plan, including course length, instructor 
qualifications, hands-on training, and written 
examination. Training courses other than TSCA 
accreditation courses shall cover the following 
topics: 
(1) Initial Training. The initial training 
course for asbestos workers shall provide a 
minimum of 16 hours of training covering the 
topics specified below: 
(a) physical characteristics of asbestos 
(fiber size, aerodynamics); 
(b) methods of recognizing and 
identifying asbestos; 
(c) health effects of asbestos exposure 
and methods used to recognize asbestos-related 
diseases; 
(d) relationship between smoking and 
asbestos exposure in producing lung cancer; 
(e) use of personal hygiene and 
protective equipment, storage and laundering of 
launderable clothing; 
(f) purpose, proper use, fitting 
instructions, and limitations of respirators in 
accordance with OSHA 29 CFR 1926.1101; 
(g) state-of-the-art work practices for 
performing asbestos abatement activities, 
including the purpose, proper construction, and 
maintenance of barriers and decontamination 
enclosure systems; posting of warning signs; 
electrical and ventilation system lockout; proper 
working techniques for minimizing fiber 
release; use of wet methods and surfactants; use 
of negative pressure ventilation equipment; use 
of glove bags; use of HEPA vacuums; and 
proper cleanup and disposal procedures; 
(h) OSHA medical surveillance 
program requirements; 
(i) OSHA air monitoring procedures 
and requirements; 
(j) review of R307-801, NESHAP, and 
OSHA requirements, including information 
disclosure requirements, and how to contact the 
agencies responsible for enforcing them; 
(k) individual instruction consisting of 
an individual qualitative respirator fit test and an 
opportunity to use respirators; and 
(1) additional safety hazards 
encountered during abatement activities and 
how to deal with them, including electrical 
hazards, heat stress, air contaminants other than 
asbestos, fire and explosion hazards, slips, trips, 
and falls, and confined spaces. 
(2) Annual Training. Asbestos workers 
shall attend refresher training annually. The 
annual refresher course must be approved by a 
state that has a Contractor Accreditation 
Program that meets the Model Accreditation 
Plan or be approved in accordance with R307-
801-5e. The training course shall meet the 
specifications for a worker refresher course in 
the Model Accreditation Plan. 
R307-801-5b. Supervisor Training. 
(1) Initial Training. Supervisors shall 
complete a contractor/supervisor TSCA 
accreditation course in a state that has a 
Contractor Accreditation Program that meets the 
Model Accreditation Plan or from a training 
course approved in accordance with R307-801-
5e. The training course shall meet the 
specifications for a contractor/supervisor course 
in the Model Accreditation Plan, including 
course length, instructor qualifications, hands-
on training, and written examination. 
(2) Annual Training. Supervisors shall 
attend a 1 -day refresher training course 
annually. The annual refresher course must be 
approved by a state that has a Contractor 
Accreditation Program that meets the Model 
Accreditation Plan or be approved in accordance 
with R307-801-5e. The training course shall 
meet the specifications for a 
contractor/supervisor refresher course in the 
Model Accreditation Plan. 
R307-801-5c. TSCA Accreditation. 
Each person seeking TSCA 
accreditation shall complete the initial and 
refresher training outlined in the Model 
Accreditation Plan. 
R307-801-5d. Examination Required. 
(1) The asbestos project operator shall 
ensure that each person who has completed the 
initial training specified in R307-801-5a has 
taken and passed a written closed book 
examination that adequately covers the topics 
included in the training course. A passing score 
for the examination is 70 percent or above. The 
person conducting the training course shall 
administer the examination. 
(2) Each person seeking TSCA 
accreditation shall pass a written closed book 
examination as specified in the Model 
Accreditation Plan. The accreditation 
examination required for any course approved 
under this subsection shall be administered by 
the person conducting the training course. 
R307-801-5e. Approval of Training Courses. 
(1) Initial Training Courses: Persons 
desiring approval of courses conducted for the 
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purpose of providing the initial training required 
under R307-801 shall submit the following to 
the executive secretary for review: 
(a) name, address, phone number, and 
institutional affiliation of person sponsoring the 
course; 
(b) a list of States that currently 
approve the training course; 
(c) the course curriculum; 
(d) a letter that clearly indicates how 
the course meets the applicable Model 
Accreditation Plan and R307-801 requirements 
for: 
(i) length of training in hours or days, 
as applicable; 
(ii) amount and type of hands-on 
training, if applicable; 
(iii) examinations (length, format, 
example of examination or questions, and 
passing scores); 
(iv) topics covered in the course; 
(e) a copy of all course materials 
(student manuals, instructor notebooks, 
handouts, etc.); 
(f) a detailed statement about the 
development of the examination used in the 
course; 
(g) names and qualifications of all 
course instructors, who must have academic 
credentials and/or field experience in asbestos 
abatement; and 
(h) description and an example of 
numbered certificates issued to students who 
attend the course and pass the examination. The 
numbered certificate shall include a unique 
certificate number, the name of the student and 
the course completed, the dates of the course 
and the examination, an expiration date 1 year 
from the date the student completed the course 
and examination, the name, address, and 
telephone number of the training provider that 
issued the certificate, and a statement that the 
person receiving the certificate has completed 
the requisite training for TSCA accreditation. 
(2) Refresher training. Persons desiring 
approval of refresher training courses shall send 
the following information to the executive 
secretary: 
(a) length of training; 
(b) topics covered in the course; 
(c) a copy of all course materials; 
(d) names and qualifications of all 
course instructors; 
(e) description and an example of 
numbered certificates issued to students who 
attend the course. The numbered certificate 
shall include a unique number, the name of the 
student, the course completed, the date of the 
course, and an expiration date 1 year from the 
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date the student completed the course, the name, 
address, and telephone number of the training 
provider that issued the certificate, and a 
statement that the person receiving the 
certificate has completed the requisite training 
for TSCA accreditation. 
(3) The executive secretary shall issue 
approval of a training course if the person 
conducting the course: 
(a) submits the written notification 
required in (1) or (2) above; 
(b) demonstrates to the satisfaction of 
the executive secretary that the course provides 
the minimum training specified in R307-801-5a 
through 5c; 
(c) agrees to: 
(i) provide the executive secretary with 
the names, social security numbers, and 
certificate numbers of all persons successfully 
completing the course; 
(ii) provide the executive secretary with 
an up-to-date course schedule stating all times 
and locations at which the course will be 
presented; 
(iii) provide the executive secretary 
with the name and qualifications of any new 
course instructor prior to the new instructor 
presenting a training course; 
(iv) keep the records specified for 
training providers in the Model Accreditation 
Plan; and 
(v) permit the executive secretary or his 
authorized representative to attend, evaluate and 
monitor any training course without receiving 
advance notice from the executive secretary and 
without charge to the executive secretary. 
(4) The executive secretary may revoke 
or suspend approval of a training course if the 
course does not provide training that meets the 
requirements of R307-801 or the Model 
Accreditation Plan. 
(5) Training courses shall be reviewed 
annually by the executive secretary to determine 
their acceptability for continued approval. 
(6) Training obtained from a course 
which has not been approved by the executive 
secretary may be accepted if the executive 
secretary determines that the course provided 
training equivalent to that required in R307-801. 
TSCA accreditation courses already approved in 
a state that has a Contractor Accreditation 
Program that meets the TSCA Title II Appendix 
C Model Plan, or approved by EPA under 
TSCA Title II are considered to be equivalent to 
the TSCA accreditation training required in 
R307-801. 
R307-801-5f. Approval of New Training Course 
Instructors. 
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(1) Each course provider approved 
under R307-801-5e shall obtain approval for 
any course instructor not included in the initial 
course approval. To obtain approval of an 
instructor, the course provider shall submit: 
(a) the name and qualifications of the 
course instructor, who must have academic 
credentials and/or field experience in the 
discipline for which they are an instructor; and 
(b) a list of the courses and specific 
topics which will be taught by the instructor. 
(2) Each course instructor must be 
approved by the executive secretary before 
teaching any course for TSCA accreditation 
purposes. 
R307-801-6a. NESHAP Size Asbestos Project. 
(1) After November 20, 1990, an 
asbestos project operator shall submit a written 
notification, in accordance with R307-801, for 
each NESHAP size asbestos project he 
performs. 
(2) If the NESHAP size asbestos 
project will be performed at a location: 
(a) that is within the jurisdiction of a 
delegated local agency, submit the written 
notification and pay the appropriate notification 
fee to the delegated local agency; or 
(b) that is not within the jurisdiction of 
a delegated local agency, submit the written 
notification to the executive secretary and pay 
the authorized notification fee to the Division of 
Air Quality. 
(3) Send original and revised written 
notices by U.S. Postal Service, commercial 
delivery service, or hand delivery. 
(4) Postmark or deliver the written 
notice within the following time periods: 
(a) If the operation is a NESHAP size 
asbestos project, notify the appropriate agency 
at least ten working days before disturbing 
asbestos containing material. 
(b) If the operation is a planned 
asbestos project, notify the appropriate agency 
at least ten working days before the beginning 
of the calendar year, January 1, during which 
the project(s) will occur. 
(c) If the operation is an emergency 
asbestos project, notify the appropriate agency 
as early as possible, but not later than, the 
following working day. 
(5) Update the written notice, as 
necessary, including when the amount of 
asbestos affected changes by at least 20 percent. 
(6) Written notifications must include 
the following information: 
(a) the type of notification: original or 
revised; 
(b) the name, address, and telephone 
number of the owner of the structure, removal 
contractor, and any other contractor working on 
the project, and the removal contractor 
identification number; 
(c) the type of operation: demolition or 
renovation; 
(d) a description of the structure that 
includes: 
(i) the size (in square feet or square 
meters); 
(ii) the number of floors; 
(iii) the age; and 
(iv) the present and prior uses; 
(e) the procedures, including analytical 
methods, used to inspect for the presence of 
asbestos containing material when the asbestos 
project is performed in a structure subject to 
NESHAP; 
(f) an estimate of the approximate 
amount of asbestos containing material to be 
stripped using the appropriate units; 
(g) an estimate of the amount of 
nonfriable asbestos containing material in the 
affected part of the structure that will not be 
removed before demolition; 
(h) the location and address, including 
building number or name and floor or room 
number, if appropriate, street address, city, 
county, state, and zip code of the structure being 
demolished or renovated; 
(i) the scheduled starting and 
completion dates of asbestos removal work in a 
renovation or demolition, with the exception of 
government ordered demolitions; 
(j) the beginning and ending dates of 
the report period for planned renovation 
operations; 
(k) a description of procedures for 
handling the finding of unexpected asbestos 
containing material or nonfriable asbestos 
containing material that has become friable; 
(1) a description of planned demolition 
or renovation work including the demolition and 
renovation techniques to be used and a 
description of the affected structural 
components; 
(m) a description of work practices and 
engineering controls to be used to prevent 
emissions of asbestos at the demolition or 
renovation work site; 
(n) the name and location of the waste 
disposal site where the asbestos waste will be 
deposited, including the name and telephone 
number of waste disposal site contact; and 
(o) the name, address, person to 
contact, and telephone number of the waste 
transporter; 
(p) If the structure will be demolished 
under an order of a state or local government 
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agency, include in the written notification the 
name, title, and authority of the government 
representative ordering the demolition, the date 
the order was issued, the date the demolition 
was ordered to commence. Attach a copy of the 
order to the notification. 
(q) If an emergency asbestos project 
will be performed, include in the written 
notification the date and hour the emergency 
occurred, a description of the event and an 
explanation of how the event has caused unsafe 
conditions or would cause equipment damage, 
or unreasonable financial burden. 
R307-801-6b. Other Asbestos Projects. 
(1) If an asbestos project operator 
performs demolition activities in a structure 
involving asbestos containing material in a 
quantity less than the NESHAP size, even if no 
asbestos is present, submit a written notification 
in accordance with R307-801-6a(2), (3), (5), 
(6)(a) through (6)(h), (6)0), and (6)(k) at least 
ten days before commencement of the 
demolition. 
(2) If demolition of a structure is 
ordered by a state or local government agency 
because the structure is unsound and in danger 
of imminent collapse, submit written 
notification in accordance with R307-801-6a(2), 
(3) and (6) as early as possible, but not later 
than, the following working day. 
R307-801-6c. Change in Notification Date. 
(1) If a NESHAP size asbestos project, 
except for a planned asbestos project, will 
commence on a date other than the date 
submitted in the original written notification, 
notify the appropriate agency of the new starting 
date according to the following schedule: 
(a) If the new starting date is later than 
the original starting date, provide notice by 
telephone as soon as possible before the original 
starting date and submit a revised notice in 
accordance with R307-801-6a(3) as soon as 
possible before, but no later than, the original 
starting date. 
(b) If the new starting date is earlier 
than the original starting date,submit a written 
notice in accordance with R307-801-6a(3) at 
least ten working days before the NESHAP size 
asbestos project commences. 
(2) If a demolition operation as 
specified in R307-801-6b(l) commences on a 
date other than the date submitted in the original 
written notification, notify the appropriate 
agency at least ten working days before 
commencing of the demolition of the structure. 
(3) In no event shall an asbestos project 
covered by this subsection commence on a date 
other than the new starting date submitted in the 
revised written notice. 
R307-801-7a. NESHAP Size Projects: Applicability. 
NESHAP Size Asbestos Projects. After 
September 1, 1987 each asbestos project 
operator conducting a NESHAP size asbestos 
project shall comply with the work practice 
requirements outlined in R307-801-7b through 
R307-801-7L 
R307-801-7b. NESHAP Size Projects: General 
Requirements. 
(1) Remove friable asbestos-containing 
materials before commencing any activity which 
would break up the materials or prevent access 
to them for subsequent removal. 
(2) Ensure that a site supervisor trained 
in accordance with R307-801-5a through 5f is 
responsible for the construction of the 
containment, supervision, and inspection of each 
asbestos project conducted by an asbestos 
project operator. 
(3) Maintain a sufficient inventory of 
equipment and supplies at the project work site 
to ensure ability to continuously comply with 
R307-801. 
(4) Provide barriers to isolate 
contaminated areas from uncontaminated areas. 
Barriers shall be constructed of polyethylene 
sheeting, or equivalent, attached securely in 
place, and sealed with waterproof tape or 
equivalent. 
(a) Provide a worker decontamination 
system. Enter and leave asbestos contaminated 
work areas only through the worker 
decontamination system. 
(b) Repair tears in the isolation barriers 
immediately. 
(5) Provide protective outerwear to all 
asbestos workers and others entering asbestos 
contaminated areas. 
(a) Remove protective outerwear and 
leave in a contaminated part of the work area, 
such as the equipment room, before leaving the 
contaminated area. 
(b) Place nondisposable protective 
outerwear in a labeled, sealed impermeable 
plastic bag, or equivalent container, before 
removing it from the work area. 
(c) Treat disposable protective 
outerwear as asbestos waste. 
(6) Provide respiratory protection to all 
asbestos workers and others entering asbestos 
contaminated areas. Respiratory protection 
shall consist of a half-mask air-purifying 
respirator equipped with HEPA filters, or other 
appropriate respirator specified in OSHA 29 
CFR 1926.1101(h). 
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(7) Display caution signs in accordance 
with OSHA 29 CFR 1926.1101 at all 
approaches to any location where airborne 
asbestos fiber levels can be expected to exceed 
background levels. 
(8) Adequately wet all asbestos waste 
before sealing into containers for disposal. 
(9) Place asbestos waste in sealed, leak-
tight impermeable containers for disposal, using 
one of the following containment methods: 
(a) If asbestos waste contains sharp 
edged components, use metal or fiber drums 
with locking-ring tops. 
(b) Double polyethylene bags, each of 
at least 6-mil thickness and which can be 
securely sealed, may be used for asbestos waste, 
provided it does not contain sharp edged 
components. 
(c) Large components or structural 
members covered or coated with friable 
asbestos-containing materials may be removed 
intact and wrapped in two layers of 6-mil 
polyethylene sheeting secured with tape for 
disposal. 
(d) Alternative containment methods 
may be used if written approval is obtained in 
advance from the executive secretary. 
(10) All drums, bags, and wrapped 
components specified in R307-801-7b(9) shall 
be labeled as follows: 
DANGER 
CONTAINS ASBESTOS FIBERS 
AVOID CREATING DUST 
CANCER AND LUNG DISEASE HAZARD. 
(a) The warning labels as specified 
above shall be printed in letters of sufficient size 
and contrast so as to be readily visible and 
legible; and 
(b) for asbestos waste transported off 
the structure site, label all drums, bags, and 
wrapped components with the name of the waste 
generator and the location where the waste was 
generated. 
(11) Clean asbestos contamination from 
the outside of disposal containers before 
removing them from the work area. Clean 
asbestos from other objects to be removed from 
the work area, or contain the objects to prevent 
release of asbestos fibers when removed from 
the area. 
(12) Attach permanent asbestos hazard 
warning labels to salvaged structural 
components or members which are covered or 
coated with friable asbestos-containing 
materials. 
(13) Filter all asbestos containing waste 
water to five micrometers prior to discharging to 
a sewer system. 
(14) Apply a coating of encapsulating 
agent to friable asbestos-containing materials 
exposed but not removed during renovation, and 
to porous surfaces that have been stripped of 
asbestos-containing materials. 
(15) Following asbestos abatement and 
before dismantling isolation barriers, drop cloths 
and/or at least one layer of floor and wall 
sheeting, perform cleanup procedures using 
HEPA vacuuming and wet cleaning techniques. 
Perform wet cleaning, using an amended water 
solution, followed by HEPA vacuuming after 
the surfaces have been allowed to dry. Repeat 
the sequence of wet cleaning and HEPA 
vacuuming until no visible asbestos residue is 
observed in the work area. 
R307-801-7c. NESHAP Size Projects: Asbestos 
Removal. 
(1) Adequately wet all friable asbestos-
containing material prior to removal. 
(2) Whenever practicable, remove 
structural components which are coated or 
covered with friable asbestos-containing 
material intact or in large sections and carefully 
lower them to the floor or ground. 
(3) Remove asbestos-containing 
material in small sections and containerize while 
wet. Do not allow asbestos-containing material 
to accumulate and become dry before 
containerizing. 
(4) Wet structural components 
thoroughly with amended water prior to 
wrapping in polyethylene sheeting for disposal 
in accordance with R307-801-7b(9)(c). 
(5) Do not drop or throw asbestos-
containing materials to the floor or ground level. 
Asbestos-containing material may be dropped to 
a raised scaffold or containerized at elevated 
levels for disposal. Drop asbestos materials 
removed at greater than 15 feet above the floor 
onto inclined chutes or scaffolding or 
containerize at elevated levels for eventual 
disposal. If friable asbestos-containing 
materials are removed or stripped more than 50 
feet above floor or ground level, transport to the 
floor or ground level via dust-tight chutes or 
containers. 
R307-801-7d. NESHAP Size Projects: Renovation. 
(1) Unless specifically excluded, the 
provisions of this section apply to encapsulation 
and enclosure projects under R307-801-7e and 
7f as well as other renovation projects. 
(2) Remove all movable objects from 
the work area. Perform cleaning of items and 
surfaces contaminated with asbestos. Cover all 
nonmovable objects in the work area with 4-mil 
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polyethylene sheeting secured into place. Seal 
all openings between the work area and 
uncontaminated areas, as required in R307-801-
7b(4). 
(3) Shut down and lock out all HVAC 
equipment servicing the work area. Seal all 
intake and exhaust openings and any seams in 
system components with 6-mil polyethylene 
sheeting or equivalent, and/or tape. Replace all 
system filters at the completion of the asbestos 
project and dispose of old filters as asbestos 
waste. Clean asbestos-contaminated ventilation 
system ductwork interiors. 
(4) Cover floors with at least 2 layers of 
6-mil polyethylene sheeting or equivalent, 
securely attached with waterproof duct tape or 
equivalent. Floor sheeting shall extend up walls 
at least 12 inches and be sized to minimize 
seams. No seams shall be located at wall/floor 
joints. 
(5) Cover walls and other surfaces with 
at least 2 layers of 4-mil polyethylene sheeting 
or equivalent, securely attached and sealed with 
waterproof duct tape or equivalent. Wall 
sheeting shall be installed to minimize joints and 
shall overlap the floor sheeting at least 12 
inches. No seams shall be located at wall/wall 
joints. 
(6) Operate negative pressure 
ventilation units with HEPA filtration in 
sufficient numbers to provide one workplace air 
change every 15 minutes continuously from the 
time barrier construction is completed through 
the time final cleanup is completed in 
accordance with R307-801-7b(15) and the 
barriers can be dismantled. These units shall 
exhaust filtered air to the outside of the building 
wherever practicable. Procedures for operation 
as detailed in EPA document No. EPA 560/5-
85-024 "Guidance for Controlling Asbestos-
Containing Materials in Buildings" (the purple 
book) Appendix J, shall be utilized. 
R307-801-7e. NESHAP Size Projects: Encapsulation 
and Enclosures. 
(1) Encapsulation. 
(a) Prior to application of an 
encapsulating agent, remove loose and hanging 
friable asbestos-containing material in 
accordance with R307-801-7c. 
(b) Filler material applied to gaps in 
existing material shall contain no asbestos, 
adhere well to the substrate, and provide an 
adequate base for the encapsulating agent. 
(c) Apply sprayed-on encapsulating 
agents using airless spray equipment with 
nozzle pressure adjusted to minimize 
disturbance of friable asbestos-containing 
materials. 
(d) After encapsulation, use signs, 
labels, color coding, or some other mechanism 
to indicate the presence of encapsulated friable 
asbestos-containing materials. 
(e) Encapsulating agents shall not be 
applied to friable asbestos-containing materials 
which are water damaged or structurally 
deteriorating, show poor adhesion to the surface 
to which they are applied, or which are in 
locations subject to frequent physical damage. 
(2) Enclosures. Enclosures constructed 
for the purpose of permanently containing and 
protecting friable asbestos-containing materials 
shall be specially designated by signs, labels, 
color coding, or some other mechanism to warn 
individuals who may be required to enter or 
disturb the enclosure of the presence of 
asbestos. 
R307-801-7f. NESHAP Size Projects: Demolition. 
(1) Remove all friable asbestos-
containing materials according to the 
requirements of R307-801-7b and 7c before 
demolition of any structure or portion of a 
structure which contains structural members or 
components composed of or covered by friable 
asbestos-containing material. Friable asbestos-
containing materials must be removed before 
commencing any activity which would break up 
the materials or preclude access for subsequent 
removal. 
(2) Before beginning asbestos removal 
seal off all doors, windows, floor drains, vents, 
and other openings to the outside of the 
building, and to areas within the building that do 
not contain asbestos materials, with 6-mil 
polyethylene sheeting and waterproof tape or 
equivalent that is acceptable to the executive 
secretary. 
(3) If a structure is to be partially 
demolished, HVAC equipment in the demolition 
area or passing through it but servicing areas of 
the building which will remain, shall be shut 
dov/n and locked out and thoroughly sealed with 
6-mil polyethylene sheeting and waterproof 
tape. 
(4) Use a disposable drop cloth to catch 
asbestos waste if the physical condition of the 
ground or other collection surface is such that it 
cannot be cleaned of visible asbestos residue. 
Dispose of the drop cloth as asbestos waste. 
(5) Removal of friable asbestos-
containing material prior to demolition is not 
required if: 
(a) The asbestos is encased in concrete 
or similar material, or 
(b) A structure is being demolished 
under an order of a state or local governmental 
agency issued because the structure is unsound 
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and in danger of imminent collapse. 
(6) If friable asbestos-containing 
material is not removed before demolition, 
adequately wet the portion of the structure 
containing the asbestos before demolition, and 
keep adequately wet during subsequent 
demolition, handling, and disposal. 
R307-801-7g. NESHAP Size Projects: Outdoor Work. 
(1) The provisions of R307-801-7b and 
7c apply to asbestos projects conducted 
outdoors, with the following exceptions: 
(a) Construction of barriers to isolate 
asbestos projects performed outdoors is not 
required if friable asbestos-containing materials 
are adequately wetted during removal, handling, 
and disposal. 
(b) In lieu of constructing a worker 
decontamination system, workers' outerwear 
may be removed, wet cleaned or HEPA 
vacuumed before the workers leave the work 
area. Outerwear removed for cleaning or 
disposal shall be transported from the work area 
in a sealed, impermeable plastic bag or 
equivalent container labeled in accordance with 
R307-801-7b(10). 
(2) Access to the work area shall be 
restricted by use of a physical obstruction to 
limit traffic through the area. 
(3) A disposable drop cloth shall be 
used to catch asbestos waste if the physical 
condition of the ground or other collection 
surface is such that it cannot be cleaned of 
visible asbestos residue. Dispose of the drop 
cloth as asbestos waste. 
R307-801-7h. NESHAP Size Projects: Disposal. 
(1) Transport and dispose of asbestos 
waste in a manner that will not permit the 
release of asbestos fibers into the air. 
(2) Dispose of asbestos waste at a 
location approved for handling asbestos waste 
by the appropriate authority having jurisdiction 
over the chosen landfill. 
(3) Ensure that friable asbestos waste 
not containerized in accordance with R307-801-
7b(9) is buried immediately upon deposit at the 
disposal site. 
(4) If asbestos waste is transported by 
vehicle to a disposal site, mark the transport 
vehicle with clearly visible signs during the 
loading and unloading of the asbestos waste. 
The signs shall be securely attached and 
displayed in such a manner and location that a 
person can easily read the legend. The signs 
shall conform to the requirements specified in 
29CFR 1910.145(d)(4). 
(5) For off structure site disposal, 
provide a copy of the waste shipment record as 
specified under R307-801-13a(5), to the 
disposal site owner or operator at the same time 
as the asbestos waste is delivered to the disposal 
site. 
R307-801-7L NESHAP Size Projects: Planned Asbestos 
Projects. 
Planned asbestos projects for which a 
NESHAP notification is required, but which 
consist of individual, nonscheduled abatements 
each of which is smaller than a NESHAP sized 
asbestos project, occurring during an extended 
period of time, may be conducted according to 
the provisions of R307-801-8 below if approved 
by the executive secretary. 
R307-801-8. Work Practices for Other Asbestos Projects. 
(1) After September 1, 1987 each 
asbestos project operator shall comply with the 
following work practices: 
(2) Any asbestos project operator 
conducting a less than NESHAP size asbestos 
project shall take precautions to prevent the 
release of asbestos fibers to the environment. 
Precautions shall include but not be limited to 
the following measures: 
(a) Construct barriers to contain 
asbestos fibers released within the work area. 
(b) Adequately wet friable asbestos-
containing materials with amended water prior 
to and during removal. Keep the asbestos-
containing materials adequately wet until 
containerized. 
(c) Use a disposable drop cloth to 
collect asbestos waste if the physical condition 
of the floor or collection surface is such that the 
work area cannot be cleaned of visible asbestos 
residue. Dispose of the drop cloth as asbestos 
waste. 
(d) Glove bags may be used instead of 
the barriers and drop cloths specified in (a) and 
(c) above. 
(e) Use HEPA vacuum equipment and 
wet cleaning techniques to clean up the work 
area until no visible asbestos residue remains. 
Perform cleanup before dismantling asbestos 
fiber containment barriers. 
(f) Promptly place asbestos waste in 
appropriately labeled sealed impermeable 
containers (polyethylene sheeting, bags and/or 
fiber or metal drums). 
(g) Clean visible asbestos residue from 
the outside of containers before removing them 
from the work area. Clean asbestos off other 
objects to be removed from the work area, or 
contain them to prevent release of asbestos 
fibers when removed from the area. 
(h) Prevent the discharge of visible 
amounts of asbestos to any sewer. 
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(i) Apply an encapsulating agent to 
friable asbestos-containing materials exposed 
but not removed during renovation, and to 
porous surfaces from which friable asbestos-
containing materials have been stripped. 
(j) Remove, wet clean, or HEPA 
vacuum workers' outerwear before workers 
leave the work area. Seal outerwear removed in 
the work area into impermeable plastic bags, 
labeled in accordance with Subsection R307-1-
8.6.1.A(10), before taking away from the work 
area. Treat disposable outerwear as asbestos 
waste. 
(k) Transport and dispose of asbestos 
waste as specified under R307-801-7h. 
(1) If removal of friable asbestos-
containing materials is not practicable before 
demolition, adequately wet the asbestos 
materials or the structure containing the asbestos 
materials before demolition and keep it 
adequately wet during subsequent handling and 
disposal. 
(m) Permanently attach asbestos hazard 
warning labels to salvaged structural 
components which are covered or coated with 
friable asbestos-containing materials. 
(3) Construction of barriers to contain 
asbestos fibers is not required for asbestos 
projects conducted outdoors if the friable 
asbestos-containing material is adequately 
wetted and access to the work area is limited to 
asbestos workers only. 
(4) Asbestos Inspection. 
Persons taking samples for the purpose 
of identification of asbestos-containing 
materials shall comply with the following 
requirements: 
(a) Minimize contamination of the 
surrounding area by use of a sampling method 
which will minimize disturbance of friable 
materials, such as sampling at places where the 
material is exposed or damaged, wetting the 
material to be sampled, or using a drop cloth or 
other provision for catching gross 
contamination. 
(b) Promptly clean the sampling area 
using wet methods or HEPA vacuuming so that 
no visible friable materials remain. 
(c) Apply an encapsulating agent or 
otherwise seal friable materials exposed during 
sampling. 
(d) Place samples in containers and 
tightly seal them. Wet wipe the exterior 
surfaces of the containers. Place sample 
containers in plastic bags. 
(e) After sample collection, place 
protective clothing, wet wipes, rags, cartridge 
filters, drop cloths, and other disposable 
equipment in a 6-mil polyethylene bag that is 
labeled as specified under R307-801-7b(10). 
(f) If laboratory analysis reports one or 
more samples as asbestos containing material, 
dispose of all material described in (e) above as 
asbestos waste at a state approved landfill. 
(g) Ensure that samples are analyzed by 
a method approved by the executive secretary. 
(h) Any person required to be certified 
as an inspector in training under R307-801-4a 
through 4i shall work under the direct 
supervision of an inspector certified in 
accordance with R307-801-4e(2). 
R307-801-9. Asbestos Projects Subject to TSCA Title II. 
Asbestos project operators or other 
persons who perform an asbestos project subject 
to TSCA Title II must ensure that at least one 
certified site supervisor is present at the work 
site at all times while the asbestos project is in 
progress. Asbestos workers must have access to 
certified supervisors throughout the duration of 
the asbestos project. 
R307-801-10. Activities Subject to Certification 
Requirements. 
(1) Each person required under R307-
801-4a through 4i to have TSCA accreditation 
and to obtain certification shall be in physical 
possession of their certification card whenever 
performing work for which the certification is 
required. 
(2) Any person who does not have 
current, unexpired certification shall not 
perform work for which TSCA accreditation 
and certification under R307-801-4a through 4i 
is required. 
R307-801-11. Asbestos Projects Performed in a Single 
Family Residential Dwelling. 
Persons who perform an asbestos 
project in a single family residential dwelling 
which is his primary residence, shall comply 
with R307-801-7b(9) and (10), and R307-801-
7 h ( l ) a n d ( 2 ) . 
R307-801-12. Alternative Procedures. 
The executive secretary may approve in 
writing an alternative procedure for control of 
emissions from an asbestos project provided 
that: 
(1) the asbestos project operator 
submits the alternative procedure to the 
executive secretary in writing; 
(2) the operator demonstrates to the 
satisfaction of the executive secretary that 
compliance with the prescribed procedures is 
not practical or not feasible or that the proposed 
alternative procedures provide equivalent 
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control o f asbes tos ; and 
(3) the execut ive secretary de te rmines 
that the p rocedure will m in imize the emiss ion of 
asbes tos f ibers. 
R307-801-13a. Asbestos Project Contractor Records. 
Cert if ied asbes tos project contractors 
shall main ta in records o f all asbes tos projects 
that he pe r fo rms and shall m a k e these records 
avai lable to the execut ive secretary upon 
request . T h e records shall be retained for at 
least two yea r s . Informat ion recorded shall 
include the fol lowing: 
(1) n a m e s and social securi ty n u m b e r s 
o f the asbes tos worke r s and supervisors w h o 
per formed the project; 
(2) location and descript ion of the 
project and amoun t of friable asbes tos-
conta ining mater ia l r emoved or area 
encapsula ted or enclosed; 
(3) starting and comple t ion dates o f the 
asbes tos project; 
(4) s u m m a r y of the p rocedures used to 
comply wi th appl icable requ i rements including 
copies o f all notif icat ions; and 
(5) was te sh ipment records main ta ined 
in accordance with 40 C F R Part 6 1 , Subpar t M , 
N E S H A P . 
R307-801-13b. Training Provider Records. 
Each person conduct ing a t raining 
course approved in accordance wi th R 3 0 7 - 8 0 1 -
5e shall main ta in records of: 
(1) t raining course mater ia ls : copies of 
all course mater ia ls ; 
(2) instructor qual if icat ions: instructor 
r e sumes , documen t s from the execut ive 
secretary approving each instructor, and the 
instructors w h o taught each part icular course 
and the dates the instructor taught ; 
(3) examina t ions : documen t that each 
person w h o receives initial accredi tat ion has 
achieved a pass ing score on the examina t ion , the 
date of the examinat ion , the t ra ining course and 
discipline for which the examina t ion w a s given, 
the n a m e of the person w h o proctored the e x a m , 
a copy of the exam, and the n a m e and test score 
of each person taking the e x a m ; 
(4) accreditat ion cert if icates: d o c u m e n t 
all persons w h o have been awarded cert if icates, 
their certificate numbers , their accredi ted 
discipl ines, t raining and expira t ion dates , and 
the t raining location. T h e records mus t be 
main ta ined in a manne r that a l lows verif icat ion 
by te lephone . 
(5) records access : records required in 
R307-801-13a and 13b shall be m a d e avai lable 
to the execut ive secretary upon request . T h e 
records shall be retained for at least three years . 
If a course provider ceases to p rov ide training, 
the course provider shall contact the execut ive 
secretary and give the execut ive secretary the 
opportuni ty to take possess ion of all asbes tos 
training records . 
R307-801-14. Review and Disapproval of Management 
Plans. 
(1) Unless a deferral reques t under (2) 
be low has been approved by the execut ive 
secretary, each L E A shall submi t the asbes tos 
managemen t p lans requi red by A H E R A to the 
execut ive secretary on or before Oc tober 12, 
1988. A "Required E l e m e n t s for L E A Asbes tos 
M a n a g e m e n t P lan" shall be comple te ly filled 
out and submit ted by the L E A with each 
m a n a g e m e n t plan. 
(2) The execut ive secretary m a y 
approve a request by an L E A for deferral o f 
submittal of a m a n a g e m e n t plan until M a y 9, 
1989 if the L E A submi t s a comple te request for 
deferral as required by A H E R A . T h e execut ive 
secretary shall approve or d i sapprove a deferral 
request , and explain w h y any request w a s 
disapproved, wi thin 30 days of receipt of a 
deferral request . 
(3) The execut ive secre tary shall r ev iew 
each m a n a g e m e n t plan and return c o m m e n t s to 
the L E A within 90 days of receipt o f the plan. 
The execut ive secretary m a y d i sapprove a 
m a n a g e m e n t plan if the plan does not mee t the 
requi rements of A H E R A or if the "Required 
E lement s for L E A Asbes to s M a n a g e m e n t P lans" 
form is not comple te ly filled out and submit ted 
wi th the plan. 
(4) T h e L E A shall revise any 
m a n a g e m e n t plan d i sapproved by the execut ive 
secretary and resubmi t the plan wi th in 30 days 
after receipt of a not ice o f d isapproval . The 
L E A m a y request that the Execu t ive Secretary 
extend the 30-day plan revis ion per iod to 90 
days , provided the plan is revised and submit ted 
before July 9, 1989. 
KEY: air pollution, asbestos, asbestos hazard emergency 
response*, schools 
September 15,1998 19-2-104(l)(d 
Notice of Continuation June 2,1997 19-2-104(3)(r) 
19-2-104(3)(s) 
19-2-104(3)(t) 
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TITLE 4 0--PROTECTION OF ENVIRONMENT 
CHAPTER I--ENVIRONMENTAL PROTECTION AGENCY 
PART 61--NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS--Table of Content 
Subpart M—National Emission Standard for Asbestos 
Sec. 61.141 Definitions. 
All terms that are used in this subpart and are not defined below 
are given the same meaning as in the Act and in subpart A of this part. 
Active waste disposal site means any disposal site other than an 
inactive site. 
Adequately wet means sufficiently mix or penetrate with liquid to 
prevent the release of particulates. If visible emissions are observed 
coming from asbestos-containing material, then that material has not 
been adequately wetted. However, the absence of visible emissions is not 
sufficient evidence of being adequately wet. 
Asbestos means the asbestiform varieties of serpentinite 
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite, 
anthophyllite, and actinolite-tremolite. 
Asbestos-containing waste materials means mill tailings or any waste 
that contains commercial asbestos and is 
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generated by a source subject to the provisions of this subpart. This 
term includes filters from control devices, friable asbestos waste 
material, and bags or other similar packaging contaminated with 
commercial asbestos. As applied to demolition and renovation operations, 
this term also includes regulated asbestos-containing material waste and 
materials contaminated with asbestos including disposable equipment and 
clothing. 
Asbestos mill means any facility engaged in converting, or in any 
intermediate step in converting, asbestos ore into commercial asbestos. 
Outside storage of asbestos material is not considered a part of the 
asbestos mill. 
Asbestos tailings means any solid waste that contains asbestos and 
is a product of asbestos mining or milling operations. 
Asbestos waste from control devices means any waste material that 
contains asbestos and is collected by a pollution control device. 
Category I nonfriable asbestos-containing material (ACM) means 
asbestos-containing packings, gaskets, resilient floor covering, and 
asphalt roofing products containing more than 1 percent asbestos as 
determined using the method specified in appendix E, subpart E, 40 CFR 
part 763, section 1, Polarized Light Microscopy. 
Category II nonfriable ACM means any material, excluding Category I 
nonfriable ACM, containing more than 1 percent asbestos as determined 
using the methods specified in appendix E, subpart E, 40 CFR part 763, 
section 1, Polarized Light Microscopy that, when dry, cannot be 
crumbled, pulverized, or reduced to powder by hand pressure. 
Commercial asbestos means any material containing asbestos that is 
extracted from ore and has value because of its asbestos content. 
Cutting means to penetrate with a sharp-edged instrument and 
includes sawing, but does not include shearing, slicing, or punching. 
Demolition means the wrecking or taking out of any load-supporting 
structural member of a facility together with any related handling 
operations or the intentional burning of any facility. 
Emergency renovation operation means a renovation operation that was 
not planned but results from a sudden, unexpected event that, if not 
immediately attended to, presents a safety or public health hazard, is 
necessary to protect equipment from damage, or is necessary to avoid 
imposing an unreasonable financial burden. This term includes operations 
necessitated by nonroutine failures of equipment. 
Fabricating means any processing (e.g., cutting, sawing, drilling) 
of a manufactured product that contains commercial asbestos, with the 
exception of processing at temporary sites (field fabricating) for the 
construction or restoration of facilities. In the case of friction 
products, fabricating includes bonding, debonding, grinding, sawing, 
drilling, or other similar operations performed as part of fabricating. 
Facility means any institutional, commercial, public, industrial, or 
residential structure, installation, or building (including any 
structure, installation, or building containing condominiums or 
individual dwelling units operated as a residential cooperative, but 
excluding residential buildings having four or fewer dwelling units); 
any ship; and any active or inactive waste disposal site. For purposes 
of this definition, any building, structure, or installation that 
contains a loft used as a dwelling is not considered a residential 
structure, installation, or building. Any structure, installation or 
building that was previously subject to this subpart is not excluded, 
regardless of its current use or function. 
Facility component means any part of a facility including equipment. 
Friable asbestos material means any material' containing more than 1 
percent asbestos as determined using the method specified in appendix E, 
subpart E, 40 CFR part 763, section 1, Polarized Light Microscopy, that, 
when dry, can be crumbled, pulverized, or reduced to powder by hand 
pressure. If the asbestos content is less than 10 percent as determined 
by a method other than point counting by polarized light microscopy 
(PLM), verify the asbestos content by point counting using PLM. 
Fugitive source means any source of emissions not controlled by an 
air pollution control device. 
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Glove bag means a sealed compartment with attached inner gloves used 
for the handling of asbestos-containing materials. Properly installed 
and used, glove bags provide a small work area enclosure typically used 
for small-scale asbestos stripping operations. Information on glove-bag 
installation, equipment and supplies, and work practices is contained in 
the Occupational Safety and Health Administration's (OSHA's) final rule 
on occupational exposure to asbestos (appendix G to 29 CFR 1926.58). 
Grinding means to reduce to powder or small fragments and includes 
mechanical chipping or drilling. 
In poor condition means the binding of the material is losing its 
integrity as indicated by peeling, cracking, or crumbling of the 
material. 
Inactive waste disposal site means any disposal site or portion of 
it where additional asbestos-containing waste material has not been 
deposited within the past year. 
Installation means any building or structure or any group of 
buildings or structures at a single demolition or renovation site that 
are under the control of the same owner or operator (or owner or 
operator under common control). 
Leak-tight means that solids or liquids cannot escape or spill out. 
It also means dust-tight. 
Malfunction means any sudden and unavoidable failure of air 
pollution control equipment or process equipment or of a process to 
operate in a normal or usual manner so that emissions of asbestos are 
increased. Failures of equipment shall not be considered malfunctions if 
they are caused in any way by poor maintenance, careless operation, or 
any other preventable upset conditions, equipment breakdown, or process 
failure. 
Manufacturing means the combining of commercial asbestos--or, in the 
case of woven friction products, the combining of textiles containing 
commercial asbestos--with any other material(s), including commercial 
asbestos, and the processing of this combination into a product. 
Chlorine production is considered a part of manufacturing. 
Natural barrier means a natural object that effectively precludes or 
deters access. Natural barriers include physical obstacles such as 
cliffs, lakes or other large bodies of water, deep and wide ravines, and 
mountains. Remoteness by itself is not a natural barrier. 
Nonfriable asbestos-containing material means any material 
containing more than 1 percent asbestos as determined using the method 
specified in appendix E, subpart E, 40 CFR part 763, section 1, 
Polarized Light Microscopy, that, when dry, cannot be crumbled, 
pulverized, or reduced to powder by hand pressure. 
Nonscheduled renovation operation means a renovation operation 
necessitated by the routine failure of equipment, which is expected to 
occur within a given period based on past operating experience, but for 
which an exact date cannot be predicted. 
Outside air means the air outside buildings and structures, 
including, but not limited to, the air under a bridge or in an open air 
ferry dock. 
Owner or operator of a demolition or renovation activity means any 
person who owns, leases, operates, controls, or supervises the facility 
being demolished or renovated or any person who owns, leases, operates, 
controls, or supervises the demolition or renovation operation, or both. 
Particulate asbestos material means finely divided particles of 
asbestos or material containing asbestos. 
Planned renovation operations means a renovation operation, or a 
number of such operations, in which some RACM will be removed or 
stripped within a given period of time and that can be predicted. 
Individual nonscheduled operations are included if a number of such 
operations can be predicted to occur during a given period of time based 
on operating experience. 
Regulated asbestos-containing material (RACM) means (a) Friable 
asbestos material, (b) Category I nonfriable ACM that has become 
friable, (c) Category I nonfriable ACM that will be or has been 
subjected to sanding, grinding, cutting, or abrading, or (d) Category II 
nonfriable ACM that has a high probability of becoming or has become 
crumbled, pulverized, or reduced to powder by the forces expected to act 
on the material in the course of demolition or renovation operations 
regulated by this subpart. 
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Remove means to take out RACM or facility components that contain or 
are covered with RACM from any facility. 
Renovation means altering a facility or one or more facility 
components in any way, including the stripping or removal of RACM from a 
facility component. Operations in which load-supporting structural 
members are wrecked or taken out are demolitions. 
Resilient floor covering means asbestos-containing floor tile, 
including asphalt and vinyl floor tile, and sheet vinyl floor covering 
containing more than 1 percent asbestos as determined using polarized 
light microscopy according to the method specified in appendix E, 
subpart E, 40 CFR part 763, section 1, Polarized Light Microscopy. 
Roadways means surfaces on which vehicles travel. This term includes 
public and private highways, roads, streets, parking areas, and 
driveways. 
Strip means to take off RACM from any part of a facility or facility 
components. 
Structural member means any load-supporting member of a facility, 
such as beams and load supporting walls; or any nonload-supporting 
member, such as ceilings and nonload-supporting walls. 
Visible emissions means any emissions, which are visually detectable 
without the aid of instruments, coming from RACM or asbestos-containing 
waste material, or from any asbestos milling, manufacturing, or 
fabricating operation. This does not include condensed, uncombined water 
vapor. 
Waste generator means any owner or operator of a source covered by 
this subpart whose act or process produces asbestos-containing waste 
material. 
Waste shipment record means the shipping document, required to be 
originated and signed by the waste generator, used to track and 
substantiate the disposition of asbestos-containing waste material. 
Working day means Monday through Friday and includes holidays that 
fall on any of the days Monday through Friday. 
[49 FR 13661, Apr. 5, 1984; 49 FR 25453, June 21, 1984, as amended by 55 
FR 48414, Nov. 20, 1990; 56 FR 1669, Jan. 16, 1991; 60 FR 31920, June 
19, 1995] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 2WM 
MAY 8 1931 
AmANQFUClVnCM 
SUBJECT: C l a r i f i c a t i o n of Asbestos NESKAP Requirement to 'Per form 
P o i n t Counting*" 
:ing D i r e c t o r ^ / ^ ^ [ 3 / 7 7 . * , * FSOM: John 3 , Rasnic , Acti  i r e c t o r £ > * ^ ^ - 1 u ' ) * *•'• ^ o 
S t a t i o n a r y Source Compliance D i v i s i o n 
O f f i c e of Air Quality Planning znd Standards 
TO: Air Management D iv i s i on D i r e c t o r s 
Reg ions I I I 2nd IX 
Air and Waste Management D i v i s i o n D i r e c t o r 
Region I I 
A ir P e s t i c i d e s and Tcxic Management D i v i s i o n 
D i r e c t o r s ' 
Region I , IV and VI 
Air and Radiat ion D i v i s i o n D i r e c t o r 
Region V 
Air and Toxic D i v i s i o n D i r e c t o r s 
Region VII; v i i l and X 
R e v i s i o n s t o t h e Asbestos NESHAP were promulgated on 
November 20 , 19S0 and included a requirement , t o perform p o i n t 
c o u n t i n g t o q u a n t i f y a s b e s t o s in samples where t h e a s b e s t o s 
c o n t e n t i s below t e n p e r c e n t . This requirement has been the 
s u b j e c t o f many q u e s t i o n s , and the a t t a c h e d guidance document has 
b e e n d e v e l o p e d t o c l a r i f y when po int c o u n t i n g i s r e q u i r e d . 
, I t should be understood t h a t whi le t h e p o i n t count r u l e was 
p u b l i s h e d as a r e v i s i o n to the Asbestos NESEAP, t h e i n t e n t of t h e 
r e v i s i o n i s t o improve the q u a n t i t a t i v e a n a l y s i s o f a s b e s t o s f o r 
a l l a p p l i c a t i o n s . Therefore , the r e v i s i o n i s ' r e q u i r e d f o r a l l 
NESEAP m o n i t o r i n g , under the c o n d i t i o n s d i s c u s s e d in' t h e a t t a c h e d 
c l a r i f i c a t i o n , and recommended for AHERA and o t h e r a s b e s t o s 
m o n i t o r i n g a p p l i c a t i o n s . This guidance document was prepared w i t h 
t h e c o o p e r a t i o n o f t h e fo l lowing p a r t i e s : t h e N a t i o n a l i n s t i t u t e 
o f S tandards and Technology, EPA's Of f i ce o f T o x i c S u b s t a n c e s , 
O f f i c e o f Research and Development, and t h e E m i s s i o n s Standards 
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D i v i s i o n and Stat ionary Source Compliance D i v i s i o n of the Office 
o f Air Qua l i ty Planning and Standards. If you have any quest ions , 
p l e a s e contac t Scott Throwe of my s ta f f at FTS 338-8 633 or 
Michael Beard of the Office of Research and Development at 
FTS 623-2623. 
Attachment 
c c : Air Compliance Branch Chiefs 
Asbestos NES2AP Coordinators 
Sims Roy (MD-13) 
David Kling (TS-739) 
CLARIFICATION Or NZSEAP RZQUIRZMENT TO PERFORM POINT 
COUNTING TO QUANTIFY ASBESTOS BELOW 10% 
S i n c e t h e amendment t o the NESEA? f o r a s b e s t o s (Federa l 
R e g i s t e r / Volume 55, Number 224, November 20, 1990) t h e r e have 
b e e n s e v e r a l q u e s t i o n s regarding the i n t e r p r e t a t i o n o f t h e p o i n t 
c o u n t r u l e * A l s o , s e v e r a l recommendations for improving the 
q u a n t i t a t i v e a n a l y s i s of a s b e s t o s i n bulk samples have been made. 
T h i s c l a r i f i c a t i o n n o t i c e addzasses these q u e s t i o n s and d i s c u s s e s 
t h e recommendat ions . A d i s c u s s i o n of important c o n s i d e r a t i o n s 
r e l a t e d t o t h e q u a n t i t a t i v e a n a l y s i s cf a s b e s t o s in bu lk samples 
f o l l o w s t h e c l a r i f i c a t i o n s t a t e m e n t s . This c l a r i f i c a t i o n a p p l i e s 
t o a l l r e g u l a t e d a s b e s t o s c o n t a i n i n g m a t e r i a l s as d e f i n e d i n 
4 0 CFR S e c t i o n 6 1 . 1 4 1 . 
F i r s t , a sample in which no a s b e s t o s i s d e t e c t e d by p o l a r i z e d 
l i g h t microscopy (PLM) does not have to be p o i n t c o u n t e d . 
However, a minimum of three s l i d e mounts should be prepared and 
examined i n t h e i r e n t i r e t y by PLM t o determine i f a s b e s t o s i s 
p r e s e n t . This p r o c e s s should be c a r e f u l l y documented by t h e 
l a b o r a t o r y . 
Second;
 s i f t h e a n a l y s t d e t e c t s a s b e s t o s i n t h e sample and 
e s t i m a t e s t h e amount by v i s u a l e s t i m a t i o n t o be l e s s t h a n 10%, t h e 
owner o r o p e r a t o r of the b u i l d i n g may (1) e l e c t t o assume t h e 
amount t o be g r e a t e r than 1% and - treat the m a t e r i a l a s a s b e s t o s -
c o n t a i n i n g m a t e r i a l or (2) r e q u i r e v e r i f i c a t i o n of t h e amount by 
p o i n t c o u n t i n g . 
T h i r d , i f a r e s u l t ob ta ined by point count i s d i f f e r e n t from 
a r e s u l t o b t a i n e d by v i s u a l e s t i m a t i o n , t h e . p o i n t count r e s u l t 
w i l l b e u s e d . _ _ _ 
DISCUSSION 
The r e c e n t l y amended NESEA? f o r a s b e s t o s (Federa l . R e g i s t e r , 
V . 5 5 , N. 224 , 1 1 / 2 0 / 9 0 ) r e q u i r e s t h a t when the a s b e s t o s c o n t e n t o f 
a b u l k m a t e r i a l i s determined u s i n g procedures o u t l i n e d i n t h e 
i n t e r i m method (40 CFR Part 763 , Appendix A t o Subpart* F ) , and t h e 
a s b e s t o s c o n t e n t i s e s t i m a t e d t o be l e s s than 10% by a method 
o t h e r t h a n p o i n t c o u n t i n g , the q u a n t i t a t i v e a n a l y s i s must be 
r e p e a t e d u s i n g t h e p o i n t count t e c h n i q u e . This a c t i o n was taken 
a f t e r s e v e r a l r e p o r t s of data from s p l i t samples a n a l y z e d by 
v i s u a l e s t i m a t i o n by two or more l a b o r a t o r i e s produced c o n f l i c t i n g 
r e s u l t s which made i t d i f f i c u l t t o determine i f a sample shou ld be 
c l a s s i f i e d as an a s b e s t o s - c o n t a i n i n g m a t e r i a l . The m a t e r i a l s were 
r e a n a l y z e d by p o i n t count and by i n t e r l a b o r a t o r y exchange of 
p r e p a r e d samples r e s u l t i n g in a c o n s i s t e n t s e t o f d a t a . A review 
o f d a t a from performance a u d i t s i n d i c a t e d an u n a c c e p t a b l e number 
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f a i s e n e g a t i v e s (reporting the sample as containing l e s s than 
a s b e s t o s for asbestos-containing samples containing greater 
an 1% a s b e s t o s ) and an unacceptable mirier of f a l s e p o s i t i v e s 
eporcing the sample as containing greater 1% asbestos for 
roles c o n t a i n i n g l e s s than 1\ asbestos) . 
The O f f i c e of Research and Development (ZPA/ORD) informally 
terviewed l a b o r a t o r i e s to determine the cause of these errors 
d learned t h a t : (1) some laboratories did not view a s u f f i c i e n t 
ount of the sample to detect asbestos when present or f a i l e d to 
oper ly i d e n t i f y the asbestos component, r e s u l t i n g in f a l s e 
g a t i v e s and (2) some laboratories employed arbitrary rules for 
termining quant i ty , such as "one f iber detec ted i s considered to 
greater than 1%*, result ing in f a l s e p o s i t i v e s . Several 
und-robin s t u d i e s and eighteen rounds of performance audit data 
d i c a t e near ly a l l laboratories great ly overest imate the amount 
a s b e s t o s us ing v i s u a l estimation techniques which are not 
l a t e d t o standard materials of known composition. Because these 
l s e n e g a t i v e s and f a l s e pos i t ives r e s u l t i n e i t h e r operations 
t being covered by NESEA? that should be or unnecessary 
pendi ture of funds for abatementf r e s p e c t i v e l y , the Agency 
l i e v e s that a d d i t i o n a l effort on the part of the laboratory i s 
x r a n t e d . 
. I t should be noted that samples in which no asbestos i s 
i tec ted during a n a l y s i s by polarized l i g h t microscopy (PLM) do 
it have t o be po int counted. However, a minimum of three s l i d e 
tunts should be prepared and examined in t h e i r e n t i r e t y by PLM t o 
rtermine Lf a sbes tos i s present. Point counting w i l l not improve 
te p r o b a b i l i t y of detect ion of asbestos where no asbestos has 
len d e t e c t e d by PLM unless the analyst has only made a very 
irsory examination of the sample. In f a c t , the de tec t ion l i m i t 
ir the p o i n t counting method would be higher ( l e s s l i k e l i h o o d of 
i t ec t ion) than that expected by v i sua l es t imat ion due to the fact 
tat the only asfaestcs f ibers counted are those that f a l l d i r e c t l y 
ider the r e t i c l e index (cross l ine or point array) , whereas (in 
reory) a l l f i b e r s are observed during v i s u a l e s t imat ion . 
When a s b e s t o s i s observed tc r be above the laboratory blank . 
svel during PLM a n a l y s i s , but l e s s than 1* asbestos counts are . 
jcdrded during point counting, the laboratory should report the 
mrple conta ins t r a c e asbestos . Also, f a l s e n e g a t i v e s ' t h a t r e s u l t 
:pm (1) m i s i d e n t i f i c a t i c n of asbestos . f i b e r s .as noflasbestos or-
i) due t o the i n a b i l i t y of the microscopist t o detect and confirm 
le presence of a s b e s t o s , w i l l not be corrected by the point 
sunt ing- technique . Accurate r e s u l t s by po in t counting are 
rvious ly dependent on correct i d e n t i f i c a t i o n of f i b e r s . A 
Lmilar r e l a t i o n s h i p i s true for f a l s e p o s i t i v e s , although i t 
suld be expected that point counting could improve quant i ta t ive 
- s u i t s , given the pervasive tendency of l abora tor i e s t o 
merestimate asbes tos content, . e s p e c i a l l y at the lower 
sncentrat ions ( l e s s than 10%) . However, the laboratory should 
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taJce care to examine a suf f ic ient amount of any sample to be sure 
t h a t i t does not contain asbestos . I f the sample i s not 
homogenous, some homogeniration procedure should be performed t o 
ensure t h a t s l i d e preparations made from small pinch samples are 
r e p r e s e n t a t i v e of the t o t a l sample- A minimum of three s l i d e 
mounts should be examined to determine the asbestos content by 
v i s u a l area e s t i m a t i o n . Each s l ide should be scanned in i t s 
e n t i r e t y and the r e l a t i v e proportions of asbestos to nonasbestos 
no ted . I t i s suggested that the amount of asbestos compared to 
the amount of nonasbestos material be recorded in several f i e l d s 
on each s l i d e and the resu l t s be cornpared to data derived, from the 
a n a l y s i s of c a l i b r a t i o n materials having similar textures and 
a s b e s t o s c o n t e n t . 
The p a r t i e s l e g a l l y responsible .for a building (owner or 
operator) may take a conservative approach to being regulated by 
the asbes tos NZSEAP. The responsible party may choose to act as 
though the bu i ld ing material i s an asbestos containing material 
(greater than 1% asbestos) at any l e v e l of asbestos content (even 
l e s s than 1% asbestos ) . Thus, i f the analyst de tec t s asbestos in 
the sample and est imates the amount to be l e s s than 10% by v i s u a l 
e s t i m a t i o n , the p a r t i e s l e g a l l y responsible (owner or operator) 
f o r the b u i l d i n g may (1) e l e c t to assume the amount to be greater 
than 1% and t r e a t the material as regulated asbestos-containing 
mater ia l or (2) require ver i f i ca t ion of the amount by point 
count ing . 
The in ter im method s ta tes that asbestos sha l l be quantif ied 
us ing point counting or an equivalent est imation technique. The 
Agency (ORD) has been conducting research to determine procedures 
for def in ing "equivalent estimation"* Recent s tudies have 
suggested that the use of gravimetrical ly prepared standard 
m a t e r i a l s , in' conjunction with quant i ta t ive techniques, can be 
used to improve the ana lys t ' s a b i l i t y to estimate asbestos 
quant i ty . A procedure f o r the formulation of ca l ibrat ion 
mater ia l s and q u a l i t y assurance (QA) procedures for the i r use has 
been drafted and i s being tes ted . . The Agency b e l i e v e s that use c f 
such mater ia ls and QA procedures, as we l l as other object ive 
measurement techniques , have the p o t e n t i a l t o great ly improve 
q u a n t i t a t i v e e s t imates of asbestos, e s p e c i a l l y in the range below 
10%i If the research proves these procedures to be worthy, the 
Agency w i l l cons ider proposing a rev ised method. A draft of the 
proposed procedure w i l l be c irculated to a l l NVLAP labs for 
comment when i t has been approved i n t e r n a l l y . 
